Mel / 
aoe) No. 20844 / 
In the 


United States Court of Appeals 
For the Ninth Circuit 


Stockton Port District, 
Petitioner, 


VS. 


FepreraL Maritime Commission and UnrItep 


States or AMERICA, 
Respondents. 


Opening Brief of Petitioner 
Stockton Port District 


ALBERT E.. Cronin, JR. 


320 Wells Fargo Bank Building f Z 
Stockton, California 95202 hh I pe 
“a kee en 
J. Ricnarp TowNnsEND 
phe: "3 10c 


J . be be FOU 


Route 2, Box 294, 
Martinez, California 94553 
Attorneys for Petitioner 
Stockton Port District 


Wivi. bs. LUCK, CLERK 


Dated: June 22, 1966 


SORG PRINTING COMPANY OF CALIFORNIA, 346 FIRST STREET, SAN FRANCISCO 9410S 


TABLE OF CONTENTS 


Page 
lice (CHOLES LAU C6 ATG (0) oe ne 1 
PPP IHOTTG INGA OUMUN CHO ASC. ......00:.cac2cscenseseoasesecesseencessessensoeosecseraeatees 2 
MOAT CA GL ONEOT UNIT OUS!.-..-.-..-c.0c-cessccececseccccceasnseucecesseectecceecsensese i 
- HNOINOIE .cssecects teres eee ee 12 
Neesuiimary Of ALTOUINENt........-..0+..-c-c-2c-ssc0-cse+e0ceenncceeneneee= 12 

II. Violation of Policy of Section 8 of Merchant Marine 
col QOD te ee 15 
a. Diversion of Cargo from Port of Stockton.......... 15 

b. Disregard of Section 8 in Determining Public 
VDIGIFOS, .cececececetere eseace:chec ne ee ee ee 19 

e. Impropriety of Disregarding Section 8 of Mer- 
chant Marine Act, 1920....0......ccececcceseesceeeeeeeeseee 21 

III. Violation of Section 205 of Merchant Marine Act, 
DGG cccccecee ices eee ee 22 

IV. Unlawful Rebates Resulting from the Equalization 
RUM GSBaAm PPA CTICES: -.----c.-4-ceeceecseceenccenesececendaciennecescieous 24 

V. Unfairness, Unjust Discrimination and Undue Pre- 
judice Against the Port of Stockton..........-2...-------- 25 
a. ‘‘Bay Area’’ Ports and ‘‘Geographical Area’’.... 27 
b. ‘‘Naturally”’ Triputary Territory..............------------ 31 

ec. Immateriality of Same ‘‘Geographical Area’’ 
and Same ‘‘Naturally Tributary Territory’’........ 37 

VI. Removal of Language ‘‘Which Would Normally 
Move’’ from Equalization Rule................ 45 
VII. Violation of Fifth Amendment..........0...22222.00----- 48 
VIII. Summary of Grounds of Reversible Error.................. 48 
TE, Chancel eS aa eee 51 


ii Suspsect INDEX 
Page 
Certificate of Counsel and of Serviee. cee eee eee eeeeee eee 58 
Appendix: 
A. Rule No. 2 of Pacifie Westbound Conferenec................ App. 1 
B. Statutes Relicd Upone. App. 4 
1. Seetion 15 of Shipping Act, 1916 (46 U.S. Code 
SUA). oct acces ee App. 4 
2. Section 16 (First) and (Second) of Shipping Act, 
1916 (46 1U-S, Code 815)... App. 5 
3. Section 8 of Merchant Marine Act, 1920 (46 U.S. 
Code 867) W..oh ee ee ADD: aa 
4. Section 205 of Merchant Marine Act, 1936 (46 
US. Code 1115) 22.22. eee App. 6 
5. Section 7(d) of Administrative Procedure Act 
(5 U:S. Code 1006) 20.0. ..cc.cc.ccccccscaee ne App. 7 
6. Section 10(e) of Administrative Procedure Act 
(5 U.S. Code 1009). .2...2.22:0::4::00cc20 App. 7 
7. Fifth Amendment to Constitution of the United 
States: cee eee App. 8 
8. Sections 2, 3 and + of Review Act of 1950 (5 U.S. 
Code 103221034) ccc. cscccceceseesecetcececs sees App. 8— 
C. Record Reference to Exhibits Offered Before Commis- 


siom Ins Docket Now lOSGie eer App. 10 


TABLE OF AUTHORITIES CITED 


CASES Pages 
Beaumont Port Commission vy. Seatrain Lines, Ine., 2 F.M.B. 
seine 41, 42, 43, 45 
Beawmont Port Commission v. Seatrain Lines, Inc., 3 F.M.B. 
SE ec eeeesheqe ees ales -:nees veh g Secgtshgvtn ese seeneeaese 38 
City of Mobile v. Baltimore Insular Line, Ine., 2 U.S.MLC. 
Tae 8s anne cencvevcgvennienaensncocsuvecsousaeeciutevar 38 
City of Portland v. Pacifie Westbound Conference, 4 F.M.B. 
Ait enna annevnondeencenennenctrecats 16, 17, 35, 36, 38, 39, 40, 41 


Encinal Terminals et al. v. Pacifie Westbound Conference et 
ok, B TPS UTE, GRINGS o 40 


Great Northern Railway Company v. Merchants Elevator 
Company, 259 U.S. 285, 66 L. Ed. 948, 42 Sup. Ct. 477... 47 


Henderson v. United States, 339 U.S. 816, 94 L. Ed. 1302, 70 
Sono, Cl, S23 cosaiesecees cece eee ee one eer 49, 52 


Interstate Commerce Commission v. James Me Williams Blue 
Line, Inec., 100 F. Supp. 66, 342 U.S. 951, 96 L. Ed. 707, 72 
Soya, Ch, CO weet ee 49 
Interstate Commerce Commission v. Louisville & Nashville 
Railroad Company, 227 U.S. 88, 57 L. Ed. 431, 33 Sup. Ct. 


Hs enna occ oa cave dnc nagg-avsndasecesesieseecenesstnesteceiee ters 48 
Interstate Commerce Commission v. Mechling, 330 U.S. 567, 

SUL Thy, JBeel, LOBE (Ste STD Oey tots > eee emer ee eieesernrS 49 
Investigation of Storage Practices of Pacific Far East Line, 

Wie, ab ell, (Gh Ty LATE 3 10) UR pn 25 
Mitehell v. United States, 313 U.S. 80, 85 L. Ed. 1201, 61 

SO, Ci, SIS coerce es See Eee Pa neers 49, 52 
Morgan vy. United States, 298 U.S. 468, 80 L. Ed. 1288, 56 

Simi. Ch, GB  ceocecece: cece re 49 


Pacific Far East Line v. United States, 246 F.(2d) 711 (C.A. 
TDC) cocenece ccc cco ee nee Perr 16, 17, 41 
Proportional Rates on Cigarettes and Tobacco, 6 F.M.B. 48... 38 


iv TABLE OF AUTHORITIES CITED 


Pages 
Sun-Maid Raisin Growers Association v. Blue Star Line, Ltd., 

2 UsS MiG. 3) kee eee ee 40 
Universal Camera Corporation v. Board, 340 U.S. 474, 95 

L. Ed. 456, 71 Sup. Ct. 456_ oe cecceeeeee eee 48 

CONSTITUTIONS 
United States Constitution: 
AMONAMENE. Vi ooccsnccecccecccccseccceecouneecesceesteesscedateoces-stes 11, 48 
STATUTES 
Administrative Procedure Act: 

Section 7(d) © US:C. 1006)... 30 

Section 10(e) (5 U.S:C" 1009) 2 ee 48, 49 
Harbors and Navigation Code of California, Section 1980........ 28 
Merchant Marine Act, 1920: 

Section 8 (46 U.S.C. 867)... 3, 7, 8, 9, 11, 12, 15; LOR 

18, 19, 20, 21, 26, 49, 51 
Merchant Marine Act, 1936: 

Section 205 (46 U.S.C. 1115)... 7,10, 11, 13, 22, 23, 49, 52 
Public. Law 892298) sccccc cess tects eee eee 18 
Reorganization Plan No. 7 of 1961 (46 U.S.C.A. 1111 Note) ....21, 23 
Review Act of 1950: 

Section 2 (5: US.C. 1082))....2 setae eee 2 

Section 8 (5 U.S.C. 1083)... eee 2 

Section 4 (5 U.S.C, 1034). occ cece sccccecectseeeeece ee eee 2 
Shipping Act, 1916 (46 U.S.C. 801 et seq.) -.........ceeccceceeeseeeceeneeee 1,3 

Section 15 (46 U.S.C. 814)... 3, 6, 7, 9, 10, 11, 12, 18, 18, 193 

20, 21, 25, 26, 27, 38, 41, 49, 52 

Section 16 (First) (46 U.S.C, 815)... 7, 9, 11, 25, 41762 

Section 16 (Second) (46 U.S.C. 815)......9, 10, 11, 18, 24, 25, 50, 52 


No. 20544 


In the 


United States Court of Appeals 


for the Ninth Circuit 


Stockton Port District, 
Petitioner, 
vs. 


FeperaL Maritime Commission and Unrrep 
STATEs oF AMERICA, 
Respondents. 


Opening Brief of Petitioner 
Stockton Port District 


A. 


The Court’s Jurisdiction 

This proceeding involves a petition to review and set 
aside, in part, a final order of the Federal Maritime Com- 
mission (hereinafter referred to as the Commission) entered 
under authority of the Shipping Act, 1916 (46 U.S.C. 801 
et seq.). Petitioner Stockton Port District was the com- 
plainant in the proceeding before the Commission and, as 
is explained hereinafter, has been aggrieved by the Com- 
mission’s order. 
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Sections 2 and 4 of the Review Act of 1950 (5 U.S.C. 1032, 
1034) give the United States Court of Appeals exclusive 
jurisdiction to review such a final order pursuant to a petr 
tion filed by a party aggrieved by the order. Jurisdiction 
herein is based on such statutory provisions. 

Venue herein is based on Section 3 of the Review Act of 
1950 (5 U.S.C. 1033), which provides that the venue of such 
a proceeding shall be in the judicial circuit wherein the 
petitioner has its residence or principal office. Petitioner 
Stockton Port District is a public corporation whose prin- 
cipal place of business and principal office are located at 
Stockton, California, in the Ninth Circuit. 


Be 


Statement of the Case 


The decision of the Commission here under review will, 
unless set aside by the Court, have a far-reaching dis- 
astrous effect on various ports throughout the United 
States. The “port equalization” device which has been 
approved by the Commission’s decision permits steamship 
lines to use a port developed with Government funds for 
rate-making purposes and to deprive it of cargo whieh it 
would otherwise receive by diverting the cargo to another 
port for loading by means of a rebate to the shipper of part 
of his inland transportation charges. 

By approving the device of “port equalization” the Com- 
mission’s decision gives the Conference steamship lines, 
and indeed even foreign steamship lines, the power to deter- 
mine which ports in the United States shall prosper and 
which shall he deprived of cargo that they would normally 


receive—in direct opposition to the expressed Congressional | 


policy of encouraging the use by vessels of ports for cargo 
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Which would naturally pass through them", and in spite of 
the expenditure of millions of dollars of Government funds 
toward the developinent of the ports which will he adversely 
affected. 

Petitioner Stockton Port District is a public corporation 
organized under the laws of the State of California and is 
a political subdivision. Petitioner and the City of Stockton, 
California, a immicipal corporation, own the wharves and 
other facilities comprising the Port of Stockton, which are 
operated by petitioner. The Port of Stockton is located in 
the San Joaquin Valley 8+ miles by water from the Golden 
Gate. (Rep. Tr. 8, 30, Phelps.) t 

On or about December 27, 1962, petitioner filed a com- 
plaint with the Federal Maritime Commission pursuant to 
the Shipping Act, 1916, (46 U.S.C. S01 et seq.), in which the 
Pacific Westbound Conference, the Pacific Straits Con- 
ference, the Pacific/Indonesian Conference, and the indi- 
vidual members of such Conferences were named as 
respondents. Such Conferences are voluntary associations 
of steamship lines operating pursuant to agreements ap- 
proved by the Commission or its predecessor under Section 
15 of the Shipping Act, 1916 (46 U.S.C. 81+). The complaint 
before the Commission was entitled Stockton Port District 
y. Pacific Westbound Conference, et al., and was assigned 
Docket No. 1086. 

In its complaint before the Commission petitioner alleged 
that certain provisions of the tariffs of such Conferences 
and their members which permit “port equalization”, and 
the practices of the Conferences and their members with 


*See Section 8 of Merchant Marine Act, 1920, (46 U.S.C. 867). 


+References to the testimony of witnesses before the Commission 
in the Reporter’s Transcript will be cited in this manner. Such 
Reporter’s Transcript is the first document set forth in the Court 
Record and the page numbers of the Reporter’s Transcript are the 
same as the pages of the Court Record. 


4 
respect to port equalization against the Port of Stockton, 
are unlawful on various grounds which are discussed here- 
inafter, 
Port equahzation is a device whereby, instead of loading 
cargo at the port nearest the origin of the cargo, an ocean 


carrier diverts the cargo to a more distant port for loading | 


by paying the shipper a rebate equal to the difference in his 
injand transportation charges to the respective ports. Under 


port equalization the shipper’s inland transportation — 
charges are, by means of such rebate by the ocean carrier, | 


made the same to the port at which the cargo is loaded as 
the inland transportation charges which the shipper would 
have incurred if the cargo had moved over the port to which 
the lowest inland transportation charges apply from the 
point of origin of the eargo. 

Under the practice of port equalization in which these 
Conferences and their members engage, for example, if the 
inland transportation charge from Fresno, California, to 
the Port of Stockton on certain cargo is 20 cents per 100 
pounds, and the corresponding charge to San Francisco, 
California, is 80 cents, the ocean carrier members of these 
Conferences are permitted by their tariffs to load, and do 
load, such cargo at San Francisco and pay 10 cents per 
100 pounds of the shipper’s inland transportation charges 
to San Franciseo, so that the shipper’s inland transporta- 
tion charges will be the same as though his cargo had been 
loaded at the port to which the lowest inland transportation 
charges apply, which is Stockton. 

The effect of such port equalization is to deprive the Port 
of Stockton of a substantial volume of cargo which would 
move over that port in the absence of the port equalization. 
To the extent that such cargo would have moved over the 
Port of Stockton without the port equalization, that port 
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has lost revenne from terminal charges on such cargo which 
it would otherwise have received. (See Comiission's Re- 
port, page 5, R. 1270.)* Information supplied by the Con- 


ferences shows that in 1962—the Jatest year available—a 


: 
: 


total of 47,529 tons of cargo was equalized against the Port 
of Stockton by the members of these Conferences. (Ex. 11- 
14.) The Commission found that “Without equalization 
much of the cargo would move through Stockton”. (Com. 


Rep. 7-8, R. 1272-73.) Of the 47,529 tons equalized against 


the Port of Stockton in 1962, 1,400 tons moved over the 
Ports of Los Angeles and Long Beach, and the balance of 
46,129 tons moved over San Francisco Bay ports, nearly 
all over San Francisco. (lx. 11-14.) Of the total of 47,529 
tons equalized against Stockton, 44,136 tons moved via 
members of the Pacific Westbound Conference and 3,393 
tons via members of the Pacific Straits and Pacific/In- 
donesian Conferences. (Ex. 11-14.) 

The port equalization rules of the Conferences here in- 
volved are set forth as Appendix A hereof in the same form 
in which they were set forth as Appendix A of the Com- 
mission’s Report, with the portions relating particularly to 
the Port of Stockton being underscored as underscored by 
the Commission. 

In and by its Report and Amended Ordert in Docket No. 
1086, the Commission found and concluded that the port 
equalization rules of these Conferences and their members, 
and practices in accordance therewith, are unjustly dis- 
criminatory and unfair to the Port of Stockton and ports 


*The pages of the Commission’s Report will be cited as “Com. 
Rep. 5” ete. References to the Transcript of the Record before the 
Court will be cited as‘‘R. 1270”’ ete. Exhibits will be cited as ‘‘Ex.’’). 

+The ‘‘ Amended Order’’ will be referred to herein as ‘‘the Order’”’. 
It superseded the original Order and is the same as the original 
Order, except that it includes a performance date which was left 
blank in the original order. 
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on San Francisco Bay, and henee in violation of Seetion 15 
of the Shipping Act, 1916, (46 U.S.C. S14), to the extent that 
they provide for equalization of inland transportation 
against the Port of Stockton and ports on San Francisco 
Bay on cargo loaded at Los Angeles and Long Beach, Cat- 
fornia. 

The majority of the Commission found and conchided, 
however, that the port equalization rules and practices of 
the Conferences involved and their members are not unlaw- 
ful in the case of port equalization against the Port of 
Stockton on cargo loaded at San Francisco or any other 
port located on San Francisco Bay.* This distinetion be- 
tween cargo loaded at Los Angeles and Long Beach and at 
a port located on San Francisco Bay was based on the un- 
supportable and completely irrelevant grounds (a) that 
Stockton and San Francisco are both San Francisco “bay 
area” ports and consequently are both in the same “geo- 
graphical area”, and (b) that the area which is “naturally” 
tributary to Stockton is also “naturally” tributary to San 
Francisco. 

The dissenting report of Commissioner Hearn condemns 
the decision of the majority of the Commission because it 
results in “(1) frustrating the will of Congress in develop- 


ing new and modern ports and (2) turning over to confer- 


ence carriers, the right to determine which of our ports 
shall prosper and which shall suffer.” (Com. Rep. 28, R. 


*The Commission’s Report was issued by three of the five Com- 
missioners. It was accompanied by a dissenting opinion of Commis- 
sioner Hearn, who concurred in the conclusion that port equaliza- 
tion against Stockton on cargo loaded at Los Angeles and Long 
Beach is unlawful, but who dissented vigorously with respect to 
the conelusion that port equalization against Stockton on cargo 
loaded at a San Francisco Bay port is lawful. The Commission’s 
Report states (page 33, R. 1299) that Commissioner Patterson 
“eoneurs in the result” and will issue a supplemental report. His 
supplemental report was issued after the Petition for Review 
herein was filed, namely on January 21, 1966. 
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1294.) The dissenting report also coucludes that Stockton 
is nota San Fraucisco Bay area port, that cargoes naturally 
tributary to Stockton ure not “naturally” tributary to San 
Francisco, and that undue prejudice against the Port of 
Stockton results from the fact that most of the cargo which 
is equalized against Stockton and loaded at San Francisco 
would move via Stockton in the absence of the equalization. 
(Com. Rep. 30-32, R. 1296-98.) The disseuting report holds 
that “the subject equalization rules against Stockton are 
violative of Section 16 First of the Shipping Act, contrary 
to the public iuterest standard of Section 15, and in con- 
travention of the principles and policies of Section 8 of the 
Merchant Murine Act, 1920, and Section 205 of the Merchant 
Marine Act, 1936.” (Com. Rep. 27A-28, R. 1293-94.) 

This Petition for Review is directed toward the failure 
of the Commission to conclude that the port equalization 
here involved against the Port of Stockton on cargo loaded 
at San Francisco or any other port on San Francisco Bay is 
unlawful, and the Commission’s failure to order the Con- 
ference tariff rules amended accordingly. 


Ck 


Specification of Errors 


The errors in the Commission’s Report and Order which 
are relied upon by petitioner are as follows: 

1. The Federal Maritime Commission (the Com- 
mission) erred in concluding that port equalization 
against the Port of Stockton as practiced by the re- 
spondents before the Commission on cargo loaded at 
San Francisco or any other port located on San Fran- 
cisco Bay is lawful. 

2. Having concluded that port equalization against 
the Port of Stoekton on cargo loaded at Los Angeles 
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and Long Beach is unlawful (Com. Rep, 25-27A, R. 
1290-93), the Commission erred as a matter of law 
in failing to conelude that port equalization against the 
Port of Stockton on cargo loaded at San Franciseo 
or any other port located on San Francisco Bay is 
likewise unlawful. 

3. The Comiission’s finding and conclusion that 
Stockton and San Francisco are both San Franeiseo 
“bay area” ports and are both in the same “geo- 
graphica] area” (Com. Rep. 12, R. 1277) are unsup- 
ported by substantial evidence. 

4+. The Commission’s finding and conclusion that 
the territory which is “naturally” tributary to Stoek- 
ton should properly be considered “naturally” tributary 
to San Francisco and other San Francisco Bay area 
ports (Com. Rep. 16, R. 1281) are unsupported by 
substantial evidence. 

5. The Commission’s conelusion that ‘the territory 
surrounding Stockton and the entire Bay area is cen- 
trally, economically and naturally served by the con- 
ference facilities at San Francisco” (Com. Rep. 16, R. 
1281) is unsupported by adequate findings and unsup- 
ported by substantial evidence. 

6. Even if it could be said that Stockton and San 
Franciseo are both “bay area” ports and are both in 
the same geographical area, and that the area which 
is naturally tributary to Stockton is also naturally 
tributary to San Francisco, the Commission erred as 
a matter of law in concluding that those factors pre- 
clude unfairness, unjust discrimination and undue 
prejudice against Stockton and a violation of the policy 
of Section 8 of the Merchant Marine Act, 1920, (46 
U.S.C. 867), and in failing to conclude that the legal 
issue involved in determining whether such violations 


| 
| 
| 
| 


) 
of law result from port equalization is whether the 
equahzation results in the movement via San Francisco 
of cargo that would move via Stockton if it were not 
for the equalization. 
7. Having found that “Without equalization much 
of the cargo wonld move through Stockton” (Com. Rep. 


. 7-8, R. 1272-73), the Cominission erred as a matter of 


law in failing to find and conclude that port equaliza- 
tion by the respondents before the Commission results 
in unfairness, unjust discrimination and undue preju- 
dice against Stockton on cargo loaded at San Francisco 
and other ports on San Francisco Bay, in violation of 
Sections 15 and 16 (First) of the Shipping Act, 1916, 
(46 U.S.C. 814, 815), and violates the policy of Section 
S of the Merchant Marine Act, 1920, (46 U.S.C. 867), 
and is hence contrary to the public interest and in vio- 
lation of Section 15 of the Shipping Act, 1916, (46 
U.S.C. 814). 

8. Having found that “if there were no equalization, 
many perishable commodities would still move through 
San Francisco rather than Stockton” (Com. Rep. 8, 
R. 1273) and that “not all the equalized cargo would 
have gone to Stockton but for equalization” (Com. 
Rep. 14, R. 1279), the Commission erred as a matter of 
law in failing to conclude that port equalization against 
the Port of Stockton on cargo loaded at San Francisco 
and other ports on San Francisco Bay results in re- 
bates by the respondents before the Commission to 
shippers whose cargo would move via a San Francisco 
Bay port in the absence of such port equalization, in 
violation of Section 16 (Second) of the Shipping Act, 
1916, (46 U.S.C. 815). 

9. The Commission erred as a matter of law in 
concluding that port equalization against Stockton on 
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cargo loaded at a port on San Francisco Bay is not 
contrary to the public interest, in violation of Section 
15 of the Shipping Act, 1916, (46 U.S.C. 814), because 
it is beneficial to shippers and the carriers which 
equalize against Stockton (Com. Rep. 20-22, R. 1285- 
87), and in failing to conclude that it is contrary to the 
public interest, in violation of said Section 15, hecause 
it is detrimental to the Port of Stockton and to car- 
riers which serve or desire to serve Stockton. 

10. Having found that “Although equalization is 
optional under the tariff, carriers find that competition 
compels them to equalize” (Com. Rep. 8, R. 1273), the 
Commission erred as a matter of law in failing to con- 
clude that port equalization as practiced by the re- 
spondents before the Commission against the Port of 
Stockton on cargo loaded at a San Francisco Bay port 
prevents a respondent from serving the Port of Stock- 
ton as its managerial judgment dictates, in violation 
of Section 205 of the Merchant Marine Act, 1936, (46 
U.S.C. 1115). 

11. The Conmunission erred as a matter of law in 
concluding that the prior decisions support its position. 

12. The Commission erred as a matter of law in 
concluding (Com. Rep. 23, R. 1288) and ordering (R. 
1301, 1305) that the respondents before the Commission 
should remove the language “which would normally 
move” from the rule, since the Commission’s interpre- 
tation of such language is unsupported by substantial 
evidence and since this will result in a clear rebate to 
shippers who would move their cargo via San Fran- 
cisco without any equalization, in violation of Section 
16 (Second) of the Shipping Act, 1916, (46 U.S.C. 815). 

13. The Commission’s conclusions with respect to 
the lawfulness of equalization against Stockton on 
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cargo loaded at San Francisco or any other port on 
San Francisco Bay are based on findings which are 
unsupported by substantial evidence, and on errors of 
law, and are unsupported by adequate findings. 

14. The Coimission’s Amended Order served on 
September 28, 1965, (R. 1304-05), is unlawful to the 
extent that it fails to conclude that port equalization 
against the Port of Stockton on cargo loaded at San 
Francisco or any other port on San Francisco Bay is 
unlawful, in violation of Sections 15 and 16 (First) 
and (Second) of the Shipping Act, 1916, (46 U.S.C. 
814, 815), of the policy declared in Section 8 of the 
Merchant Marine Act, 1920, (46 U.S.C. 867), and of 
Section 205 of the Merchant Marine Act, 1936, (46 
U.S.C. 1115), and to the extent that it fails to order 
the respondents before the Commission to cease and 
desist from applying their equalization rules to such 
cargo and to modify their equalization rules to exclude 
their application to cargo loaded at such ports which 
is equalized against the Port of Stockton. 

15. The Commission’s Report and Amended Order 
are arbitrary, capricious, and an abuse of the Com- 
mission’s power and discretion to the extent that they 
fail to conclude that port equalization against the Port 
of Stockton on cargo loaded at a port located on San 
Francisco Bay is unlawful. 

16. The Amended Order served on September 28, 
1965, deprives petitioner Stockton Port District of 
property without due process of law, in violation of 
the Fifth Amendment to the Constitution of the United 
States, in that it improperly permits the respondents 
before the Commission to deprive petitioner of reve- 
nue which it would receive in the absence of the port 
equalization. 
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Dy: 


Argument 
Ih, 
SUMMARY OF ARGUMENT 

Petitioner’s argument may be summarized briefly as 
follows: 

1, Violation of Policy of Section 8 of Merchant Marine 
act, 1920—Section 8 of the Merchant Marine Act, 1920, 
(46 U.S.C. 867), expresses a Congressional policy of en- 
couraging the use by vessels of ports for cargo which would 
naturally pass through them.* The Commission’s decision 
violates this policy in two respects: First, by approving 
the “port equalization” against the Port of Stockton on 
cargo loaded at San Francisco or any other port on San 
Francisco Bay, the decision permits ocean carriers to divert 
from the Port of Stockton cargo which would naturally 
pass through that port except for the rebate paid to the 
shipper for sending his eargo to a port other than Stock- 
ton. Seeond, in considering the publie interest, the Com- 
mission’s decision (Com. Rep. 20-22, R. 1285-87) considers 
only the interest of shippers and of the ocean carriers 
which equalize against Stockton instead of sending their 
vessels to Stockton, and disregards completely the inter- 


est of the Port of Stockton and of ocean carriers whieh — 


serve or desire to serve Stockton, and the detrimental effect 
on such port and earriers. The port equalization which has 
been approved in violation of such Congressional poliey 
in these two respects is therefore contrary to the pubhie 
interest and in violation of Seetion 15 of the Shipping Act, 
1916, (46 U.S.C. 814). 


*The provisions of all of the statutes which are relied upon by 
petitioner in support of its position are set forth in Appendix B 
of this Brief. 
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2. Violation of Section 205 of Merchant Marine Act, 
1936—Section 205 of the Merchant Marine Act, 1936, (46 
U.S.C. 1115), makes it unlawful for any conference or ocean 
conmion carriers to prevent any other such carrier from 
serving any port of the type of the Port of Stockton. Port 
equalization as practiced by the Conference carriers here 
involved against the Port of Stockton on cargo loaded at 
a San Francisco Bay port prevents such carriers from 
serving the Port of Stockton as their managerial judgment 
dictates. This constitutes a violation of Section 205 bv the 
Conferences which maintain the port equalization rules in 
their tariffs. 

3. Rebate in Violation of Section 16 (Second) of Ship- 
ping Act, 1916—Some of the equalization payments under 
consideration are made to shippers whose cargo would move 
via a San Francisco Bay port even if there were no equali- 
zation. Such equalization payments constitute an unlawful 
rebate, in violation of Section 16 (Second) of the Shipping 
Act, 1916, (46 U.S.C. 815). 

4, Unfairness, Unjust Discrimination and Undue Preju- 
dice Against Port of Stockton.—The Commission correctly 
eoncluded that when the inland transportation rate from 
the origin of the cargo, such as Fresno, is less to Stockton 
than to Los Angeles and Long Beach, port equalization by 
the respondent Conferences and their members against the 
Port of Stockton on such cargo when it is loaded at Los 
Angeles or Long Beach is unlawful, since it deprives Stock- 
ton of cargo which would move over that port in the absence 
of such equalization. Such port equalization was held to be 
unjustly discriminatory and unfair between ports, in vio- 
lation of Section 15 of the Shipping Act, 1916, (46 U.S.C. 
814). (Com. Rep. 25-27A, R. 1290-93.) 

Yet when the inland transportation rate on the same 
eargo from the same point of origin is less to Stockton than 
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to San Francisco and the cargo is loaded at San Francisco, 
the majority of the Comission has held that port equali- 
zation against Stockton is entirely lawful, even though the 
eargo would have moved over the Port of Stockton in the 
absence of such equalization and the equalization deprives 
Stockton of the cargo, 

What are the reasons given by the majority of the Com- 
mission for such obviously inconsistent conclusions? First, 
that Stockton and San Francisco are both San Francisco 
“bay area” ports and are hence both in the sane “geograph- 
ical area”, (Coin. Rep. 12, R. 1277.) And second, that the 
territory which is ‘naturally’ tributary to Stockton should 
properly be considered “naturally” tributary to San Fran- 
cisco and other ports on San Francisco Bay. (Com. Rep. 
16, R. 1281.) Coinmissioner Hearn has registered a vigor- 
ous dissent to this completely unfounded distinction he- 
tween cargo loaded at Los Angeles and cargo loaded at 
San Franciseo. (Com. Rep. 27A-33, R. 1293-99.) 

We shall show that this attempted distinction m port 
eqnalization against Stockton on cargo loaded at San Fran- 
cisco and at Los Angeles is wholly unsupported in faet and 
m law. Having correctly coneluded that port equalization 
against Stockton on cargo loaded at Los Angeles and Long 
Beach is unlawful, the Commission should have concluded 
that port equalization against Stockton on cargo loaded at 
San Franciseo or any other port located on San Francisco 
Bay is likewise unlawful. 

These respective grounds of unlawfulness of the port 
equalization against the Port of Stockton on cargo loaded 
at a San Francisco Bay port will be discussed in the order 
stated. In such discussion we shall show that the conclu- 
sions of the Commission to the contrary are based on find- 
ings and conclusions which are unsupported by substantial 
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evidence, and on errors of law, and are unsupported by 
adequate findings. We shall likewise show that the Commis- 
sion’s conclusion (Com. Rep, 23, R. 1288) and order (R. 
1501, 1305) that the language “which would normally move” 
over another port be removed from the equalization rule 
is based on findings which are unsupported by substantial 
evidence and on an error of law. Finally, it will be shown 
that the Commission’s Order deprives petitioner of prop- 
erty without due process of law, in violation of the Fifth 
Amendment to the Constitution of the United States, by 
bnproperly permitting the respondents before the Comnis- 
sion to deprive petitioner of revenue in the form of ter- 
minal charges which it would receive from cargo that would 
move over the Port of Stockton in the absence of the port 
equalization. 

Annexed to this Brief as Appendix C is a table showing 
page references to the record where exhibits presented be- 
fore the Commission were identified, offered and received 
or rejected as evidence. 


vO 


VIOLATION OF POLICY OF SECTION 8 OF 
MERCHANT MARINE ACT, 1920 


The Cominission’s decision violates the policy expressed 
by Congress in Section § of the Merchant Marine Act, 1920, 
(46 U.S.C. 867), in two respects, which will be discussed 
separately. 


a. Diversion of Cargo from Port of Stockton. 

We have seen that 47,529 tons of cargo were equalized 
by the respondent Conference lines against the Port of 
Stockton in 1962, and that of this amount 46,129 tons moved 
over ports located on San Francisco Bay. (Ex. 11-14.) The 
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Conunission has found that “Without equalization mueh 
of the cargo would move through Stockton”. (Com. Rep. 
7-8, R. 1272-73.) Moreover, the respondent Conferences’ 
equalization rnles* allow equalization only under the follow- 
ing cireuntances: 


“= * eargo which would normally move from one 


California terminal port, may be shipped under equal- 
ization via another California terminal port.” (See 
paragraph (e) of Appendix A hereof. Emphasis sup- 
plied.) 


The equalization rules and practices which have been 
approved by the Commission, therefore, clearly decrease 
and discourage the use of the Port of Stockton for cargo 
that would otherwise nornially and naturally pass through 
that port. 

In the case of Pacific Far East Line v. United States, 246 
F. (2d) 711 (C.A., D.C. 1957) the United States Compa 
Appeals upheld a decision of the Federal Maritime Board 
in City of Portland v. Pacific Westbound Confereuce, 4+ 
F.M.B. 664 (1955), which held that port equalization against 
ports in Oregon and Washington on certain products loaded 
at California ports was “unjustly discriminatory and un- 
fair as between ports within the meaning of Section 15 of 
the Act and detrimental to the United States as contrary 
to the priuciples of Section 8 of the Merchant Marine Act” 
(emphasis supplied), since it resulted in diversion of trafhe 
which otherwise would naturally pass through the com- 
plaining ports. (See 246 F. (2d) 714.) In upholding the 
Board’s decision, the Court relied on the poliey of Congress 
expressed in Section 8 of the Merchant Marine Act, 1920. 
With respect to Section $ of that Act the Court said: 


*At times the respondent Conferenees before the Commission 
and their members will be referred to as the “respondent Confer- 
ences” or simply the “respondents”. 
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“While we need not decide that this section (conferring 
the power to investigate) confers power to act to 
promote ports, ?t is indicative of a congressional policy 
favoring port improvement and development. That 
policy having been expressed, the Board could, if tt 
was not bound to do so, examine the practices here 
complained of in the light of that policy, and exercise 
its power to approve or disapprove such practices 
accordingly. The Board did consider this policy in 
determining whether or not to approve equalization 
as practiced by the Conference. We must therefore con- 
clude that the Board’s orders here under attack were 
authorized and supported by statute.” (246 F.(2d) 716. 
Emphasis supplied.) 


In the Board’s decision which the Court upheld, the 
Board, in finding that the equalization violated the prin- 
ciples and policies of Section 8 of the Merchant Marine 
Act, 1920, commented as follows with respect to that section: 

«* * * That section requires, all other factors being 
substantially equal, that a given geographical area 
and its ports should receive the benefits of or be sub- 
ject to the burdens naturally incident to its proximity 
to another geographical area. * * *” 

“Section 8 charges the Board with the duty to pro- 
mote and encourage the use by vessels of ports ade- 
quate to care for the freight which would naturally 
pass through such ports.” (4 F.M.B. 679.) 


Since the Court of Appeals held that Section 8 of the 
Merchant Marine Act, 1920, was properly applied to con- 
demn the port equalization involved in that case because 
of the resulting diversion of cargo from the port equalized 
against, Section 8 should likewise be held to be applicable 
to condemn the port equalization in the case here under 
review. 


18 

Moreover, the Port of Stockton has been developed by 
the expenditure of $23,000,000, of which $17,300,000 repre- 
sents Government funds, including $3,800,000 of Federal 
funds. (Rep. Tr. 33, Phelps.) In view of Section 8 of the 
Merchant Marine Act, 1920, it was certainly never the intent 
of Congress that the welfare of a port—and especially a 
port developed with Government funds—should be left ta 
the merey of steamship lines, and even foreign steamship 
lines, cloaked with authority to divert cargo from sueh a 
port by the artificial device of rebates to shippers.* 

By diverting cargo from the Port of Stockton to ports 
on San Franciseo Bay, the port equalization here involved 
produces results directly opposite of promoting and en- 
couraging the use by vessels of a port for freight which 
would naturally pass through that port—which is the policy 
expressed by Congress in Section 8. Such port equalization, 
therefore, results in a clear violation of the principles and 
policy of Section 8. 

The port equalization rules here involved are set forth 
in the Conference tariffs and are consequently agreements 
between the member lines. Since such rules specify the 
circumstances in which the Conference members may apply 
port equalization, they regulate competition and are co- 
operative working arrangements between the members. 
They are therefore within the scope of Section 15 of the 
Shipping Act, 1916, (46 U.S.C. 814), and are subject to 
the provisions of that section. 

Section 15 of the Shipping Act, 1916, provides that the 
Comumnission shall disapprove or cancel any agreement be- 
tween common carriers by water that it finds “to be con- 


*As recently as the year 1965 Congress approved a project for 
deepening and otherwise improving the waterways to Stockton 
which will involve the expenditure of approximately $60,000,000. 
(Publie Law 89-298.) 
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trary to the public interest”. Congress has determined in 
Section 8 of the Merchant Marine Act, 1920, that the use 
of ports by vessels should be promoted and encouraged for 
the handling of freight that would naturally pass through 
such ports. The use of the Port of Stockton by vessels for 
the handling of cargo that would naturally pass through 
that port is therefore in the public interest. 

Since they decrease and discourage the use of the Port 
of Stockton by vessels for handling such traffic, in violation 
of the Congressional policy specified m Section 8 of the 
Merchant Marine Act, 1920, such equalization rules and 
practices are, as a matter of law, contrary to the public 
interest, and the Commission should have ordered the rules 
eancelled from the Conference tariffs, on the ground that 
they are agreements between common carriers by water 
which are contrary to the public interest and hence in vio- 
lation of Section 15 of the Shipping Act, 1916. 


b. Disregard of Section 8 in Determining Public Interest. 

The Commission likewise erred in failing to consider 
the Congressional policy expressed in Section 8 of the 
Merchant Marine Act, 1920, in its determination of whether 
the equalization rules and practices are “contrary to the 
public interest” under Section 15 of the Shipping Act, 1916. 

In its Report the Commission concluded that port equali- 
zation against the Port of Stockton on cargo moving over 
a port on San Francisco Bay is not contrary to the public 
interest because, according to the Commission, it is bene- 
ficial to shippers and to the carriers which equalize against 
Stockton instead of sending their vessels to Stockton. (Com. 
Rep. 20-22, R. 1285-87.) In reaching this conclusion the 
Conmniission completely disregarded the interest of the Port 
of Stockton and of ocean carriers which serve or desire to 
serve Stockton. 
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The Commission found specifically that to eliminate 
equalization “would be beneficial to the Port of Stockton”. 
(Com. Rep. 20, R. 1285.) In view of Section 8 of the Mer- 
ehant Marine Aet, 1920, (46 U.S.C. 867), the Commission 
erred in failing to give proper consideration to the mterest 
of the Port of Stockton in determining whether the equali- 
zation rules and practices are contrary to the public interest 
and hence in violation of Section 15 of the Shipping Act, 
1916. 

In and by Section 8 of the Merchant Marine Act, 1920, 
Congress (as we have pointed out hereinabove) has deter- 
mined that it is in the public interest to promote and 
encourage the use of ports by vessels for the handling of 
cargo that would naturally pass through snch ports. This 
indicates that in determining what is in the public interest, 
not only should the interest of such a port—here Stockton— 
be considered, but also the interest of ocean carriers which 
serve or desire to serve Stockton by sending their vessels 
to that port. 

The Commission has disregarded this policy laid down 
by Congress. It has determined wherein the public interest 
lies by considering only the interest of certain shippers 
and of ocean earriers who, by means of equalization, are 
able to defeat the desires of Congress by avoiding sending 
their vessels to Stockton and still handling cargo that would 
otherwise move over the Port of Stoekton. As the dissent- 
ing opinion of Commissioner Hearn states, 


“At least one conference carrier has provided sub- 
stantial scheduled service at the Port of Stoekton. The 
majority’s action today will bless the efforts of those 
earriers who have no intention of giving direct service 
to the port, and those carriers who have traditionally 
bypassed the port, with the opportunity to drain its 
general cargo, * * *” (Com. Rep. 29, R. 1295.) 
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In determining the public interest under Section 15 of 
the Shipping Act, 1916, the Commission has thus disregarded 
the will of Congress, and has erred as a matter of law by 
basing its conclusion on improper factors and disregarding 
the factors that should properly be considered. 

The Commission should have concluded that the equaliza- 
tion rules and practices are contrary to the public interest, 
in violation of Section 15 of the Shipping Act, 1916, because 
they are detrimental to the Port of Stockton and to ocean 
carriers which serve or desire to serve Stockton. 


c. [mpropriety of Disregarding Section 8 of Merchant Marine 
Act, 1920. 

Perhaps brief comment should be made concerning the 
contention of our opponents that Section 8 of the Merchant 
Marine Act, 1920, should be disregarded because, they con- 
tend, the functions specified in such Section 8 were not 
specifically transferred to the Commission under Section 
103 of Reorganization Plan No. 7 of 1961 (75 Stat. 840, 
46 U.S.C.A. 1111 note), when the Federal Maritime Ad- 
ninistration and the Federal] Maritime Commission were 
separated. 

Section 8 of the Merchant Marine Act, 1920, remained 
part of the law of the land, and the policy expressed therein 
continued to be the policy of Congress. Even if it were 
no longer required to make the investigations specified in 
Section 8, the Federal Maritime Commission cannot prop- 
erly ignore the policy of Congress expressed in that section 
and—as it has done here—take action directly contrary 
to the Congressional policy expressed therein. 


oe 
ITI. 


VIOLATION OF SECTION 205 OF 
MERCHANT MARINE ACT, 1936 


Section 205 of the Merchant Marine Act, 1936, (46 U.S.C. 
1115), provides as follows: 

“Without limiting the power and authority otherwise 
vested in the Conmission, it shall he unlawful for any 
common carrier by water, either directly or indirectly, 
through the medium of an agreement, conference, asso- 
ciation, understanding, or otherwise, to prevent or 
attempt to prevent any other such carrier from serving 
any port designed for the accommodation of ocean- 
going vessels located on any improvement project 
authorized by the Congress or through it by any other 
agency of the Federal Government, lving within the 
continental limits of the United States, at the same 
rates which it charges at the nearest port already regu- 
larly served by it.” 


In its Report the Commission has found: 


“* * * Stockton is a port designed for the accommo- 
dation of ocean-going vessels, located on an nnprove- 
ment authorized by the Congress, and is therefore 
entitled to the protection of Section 205, as our prede- 
cessor said of the Port of Stockton and other bay area 
ports in Encinal Terminals v. Pacific Westbound Con- 
ference, 5 F.M.B. 316, 320 (1957). * * *” (Comaieme 
22 2S ia) 


The Commission has also found 


“* * * Although equalization is optional under the 
tariff, carriers find that competition compels them to 
equalize.” (Com. Rep. 8, R. 1273. Emphasis supplied.) 


This means that a Conference carrier whose managerial 
judgment would lead it to serve the Port of Stockton by 
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sending its vessel to Stockton to load cargo, is compelled, in 
order to meet the competition of other Conference carriers, 
to refrain from sending its vessel to Stockton, and instead 
of serving Stockton, to load the cargo at another port, such 
as San Francisco, and rebate, through port equalization, the 
difference between the inland transportation charges to the 
port of loading and the lower inland transportation charges 
to Stockton. 

By reason of the Conference equalization rule, and the 
practice of the Conference members thereunder, a carrier 
which would otherwise send its vessel to Stockton is pre- 
vented from serving Stockton because of the necessity of 
meeting the competition of other carriers which handle the 
cargo over San Francisco by means of port equalization. 

The Conference equalization rule, and the action of the 
Conference carriers, have therefore prevented another 
common ¢arrier by water from serving Stockton—in clear 
violation of Section 205 of the Merchant Marine Act, 1936, 
which is quoted immediately hereinabove. 

The Commission should have concluded that the port 
equalization rules set forth in the Conference tariff pur- 
suant to the agreement of the Conference carriers, and the 
actions of such carriers under those rules, are unlawful 
because they result in violations of Section 205 of the Mer- 
chant Marine Act, 1936. 

Here, again, whether such Section 205 was specifically 
mentioned in Reorganization Plan No. 7 of 1961 (75 Stat. 
840, 46 U.S.C.A. 1111 note) in connection with the functions 
transferred to the Commission is immaterial, since that 
section is part of the law of the land and the action of the 
Commission must be in conformity therewith. 
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WA 
UNLAWFUL REBATES RESULTING FROM TRE 
EQUALIZATION RULES AND PRACTICES 

Another ground of unlawfulness of the respondent Con- 
ferences’ equalization rules and practices is that they result 
in unlawful rebates, in violation of Section 16 (Second) of 
the Shipping Act, 1916, (46 U.S.C. 815). 

The Commission has found that some of the cargo which 
moved over San Francisco from an area where the inland 
transportation charges were lower to Stockton than to San 
Francisco, and on which the Conference carriers absorbed 
the difference between the inland transportation charges to 
Stockton and to San Francisco, would have moved over the 
Port of San Francisco without any such absorption of in- 
land transportation charges. In this respect the Commission 
found: 


(a) “If there were no equalization, many perishable 
commodities would still move through San Francisco 
rather than Stockton’. (Com. Rep, 8, R. 1273.) 

(b) “not all the equalized cargo would have gone to 
Stockton but for equalization’. (Com. Rep. 14, R. 1279.) 


These were instances where, for some special reason, 
such as using a particular steamship lne or desiring the 
last port of loading, a shipper would have paid higher in- 
land transportation charges to load his cargo at San Fran- 
cisco without any port equalization payments by the ocean 
earrier. 

In such a situation the payment by the ocean carrier of 
part of the shipper’s inland transportation charges is a 
purely unnecessary gratuitous rebate. 

Section 16 (Seeond) of the Shipping Act, 1916, which is 
quoted in Appendix B hereof, provides that it is unlawful 
for any common carrier by water to allow any person to 
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obtain transportation for property at less than the regular 
rates or charges of such carrier by any unjust or unfair 
device or means. 

It has been held that the buying and furnishing of stor- 
age by an ocean carrier for its shipper or consignee at 
a port is an unlawful rebate, in violation of such Section 
16 (Second). (Investigation of Storage Practices of Pacific 
Far East Line, Inc., et al., 6 F.M.B. 301 (1961).) Similarly, 
the payment by the ocean carrier of part of the shipper’s 
inland transportation charges to San Francisco when the 
shipper would have moved his cargo to San Francisco with- 
out such payment is an unlawful rebate, in violation of Sec- 
tion 16 (Second) of the Shipping Act, 1916. 

The Commission therefore erred as a matter of law in 
failing to find that the equalization rules and practices are 
unlawful on this additional ground. 


V. 


UNFAIRNESS, UNJUST DISCRIMINATION AND 

UNDUE PREJUDICE AGAINST THE PORT OF STOCKTON 

The majority of the Commission has taken an involved 
approach in reaching the conclusion that the equalization 
rules and practices on cargo loaded at a port on San Fran- 
cisco Bay do not result in unjust discrimination or undue 
prejudice against the Port of Stockton. Consequently a 
somewhat extended reply is required in this connection. 

Actually there are two very simple approaches which 
show readily that such equalization rules and practices 
are unfair, unjustly discriminatory and unduly prejudicial 
against the Port of Stockton, in violation of Sections 15 
and 16 (First) of the Shipping Act, 1916, (46 U.S.C. 814, 
815). 


26 

In the first place, as we have seen, by paying rebates of 
part of the inland transportation charges to a San Fran- 
cisco Bay port, the Conference carriers have diverted cargo 
from the Port of Stockton and have decreased and dis- 
couraged the use of the Port of Stockton by vessels for 
the handling of cargo. We have also seen that this is 
directly in violation of the policy of Congress expressed 
in Section S of the Merchant Marine Act, 1920—namely, 
the policy of encouraging the use by vessels of ports for 
the handling of cargo that would naturally pass through 
such ports. The Conference carriers discriminate against, 
and prejudice, the Port of Stockton hy rebating part of 
the inland transportation charges on cargo shipped to San 
Francisco, and not making a similar rebate if the cargo is 
moved to Stockton. Discrimination and prejudice which 
result in a direct violation of an expressed Congressional 
poliey to the contrary must be held to be “unjust” and 
“andue” as a matter of law. 

In the second place, it should be noted that the second 
paragraph of Section 15 of the Shipping Act, 1916, pro- 
vides that the Commission shall cancel or modify any 
agreement “that it finds to be unjustly discriminatory or 
unfair as between * * * ports”. How ean it possibly be said 
that a rebating device which diverts from the Port of 
Stockton to a San Francisco Bay port cargo which would 
otherwise move over the Port of Stockton is fair to that 
port? The record obviously will not support a finding that 
the port equalization under consideration is not “unfair” 
to the Port of Stockton. The Commission erred in not 
finding that such port equalization is unfair to the Port of 
Stockton and in not requiring the cancellation of the equal- 
ization rules. 
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But instead of applying these casy approaches which 
show clearly unfairness, unjust diserimination and undue 
prejudice against the Port of Stockton, the Coninission 
has adopted a more ecoinplicated approach to this question, 
which will be discussed next. 

The Commission concluded that the respondents’ equal- 
ization rules which permit equalization against the Port 
of Stockton on cargo loaded at the Ports of Los Angeles 
and Long Beach are unjustly discriminatory and unfair 
between ports within the meaning of Section 15 of the 
Shipping Act, 1916.* (Com. Rep. 25-27A, R. 1290-93.) 

The two grounds specified by the Commission for reach- 
ing a different conclusion for equalization against Stock- 
ton on cargo loaded at a San Francisco Bay port will be 
considered separately. 


a. "Bay Area" Ports and "Geagraphical Area’. 


The Commission first finds a distinction between cargo 
loaded at Los Angeles and Long Beach and eargo loaded 
at San Francisco because, according to the Commission, 
Stockton and San Francisco are both San Francisco “bay 
area” ports and are hence both in the same “geographical 
area”. (Com. Rep. 12, R. 1277.) 

In his dissenting opinion, Commission Hearn has taken 
violent exception to this attempted distinction between 
the loading of cargo at Los Angeles and at San Francisco. 
Commissioner Hearn has correctly declared that Stock- 
ton “ean in no way be considered a San Francisco Bay area 
port”. (Com. Rep. 27A, R. 1293.) With respect to these 
distinguishing findings of the majority of the Commission, 
Commissioner Hearn has stated: 


*Section 15 is applicable hecause the equalization rules are con- 
tained in the Conference tariffs, which constitute agreements be- 
tween common carriers by water which are subject to Section 15. 
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“In reaching its ultimate conclusion, the majority 
found that (1) the port of Stockton is a port in the 
San Francisco Bay area, and (2) cargoes naturally 
tributary to Stockton are also naturally tributary to 
San Francisco. While I think neither of these findings 
is correct, I believe they skirt and confuse the central 
issue, which is: Do these tariff rules result in an un- 
just discrimination to the port of Stockton? The find- 
ings, moreover, are not supported by the facts, and 
have no valid basis in law. 

First, the port of Stockton is not a San Francisco 
Bay port within the meaning of any statute adminis- 
tered by this Commission, and the cited ‘comprehen- 
sive report’ of the California Legislature in 1951 re- 
ferring to Stockton as a Bay Area port certainly is 
not controlling here, if indeed it has any relevance at 
all. The incontrovertible facts are that Stockton is some 
107 constructive miles and several distinct waterways 
moved from San Franciseo Bay. It is unthinkable that 
the Port of Stockton should be considered as juxta- 
posed to San Francisco, Oakland, Alameda and Rich- 
mond. The finding that Stockton should be treated as 
a San Francisco Bay port must hang as an unwar- 
ranted fiction upon which no legal conclusion can be 
based. 

Secondly, to say, as does the majority, that the 
‘natural direction of the flow of traffic from the San 
Joaquin Valley ... is through the Golden Gate to the 
Pacifie Ocean’ begs the question. The point at issue 
is whether the ‘natural direction of the flow of traffic 
from the San Joaquin Valley ... through the Golden 
Gate...’ is through San Francisco or through Stoek- 
ton. I hold to the belief that this natural flow is through 
Stockton, and succinetly stated, but for the equaliza- 
tion, an admittedly artificial device, San Joaquin ex- 
ports would normally flow through the Golden Gate via 
Stockton, except where, for the convenience of the 
cargo, shippers are not only willing to but should pay 
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their fair share of costs of the premium service offered 
at San Francisco.” (Com. Rep. 30-31, R. 1296-97.) 


The only support indicated by the majority of the Com- 
mission for its finding that Stockton and San Francisco 
are both San Francisco “bay area” ports and are hence 
both in the same “geographical area” is twofold—first. 
that “the California Legislature in a comprehensive report 
on the San Francisco ports issued in 1951 consistently re- 
ferred to Stockton as a Bay area port” (Com. Rep. 12, R. 
1277); and second, that “In setting up the Bay Area Pro- 
tection and Promotion Program, now contained in Harbors 
and Navigation Code, section 1980, et seq., the San Fran- 
eisco Bay Area is defined by the California Legislature 
as— 

‘.., that region served by coinmercial shipping and 
transportation passing throngh the Golden Gate, in- 


eluding tributary areas of central and northern Cali- 
tomma... (Com. Rep. 12, R. 1277.) 


Obviously, the California Legislature was using the term 
“San Francisco Bay Area” merely as a term of conven- 
ience. The Legislature was not attempting to transpose the 
San Joaquin Valley, in which Stockton is located, to San 
Francisco Bay—which of course it could not do by legisla- 
tive fiat. That the Legislature was merely using a term of 
convenience is clear from the introductory portion of Sec- 
tion 1980 of the California Harbors and Navigation Code, 
which was omitted in the Commission’s Report and which 
states: 


“As used in this article, the ‘San Francisco Bay area’ 
means that region served” ete. (Kmphasis supplied.) 


That this definition of the San Francisco Bay Area is 
meaningless is apparent from the fact that if anything 
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moved from Red Bluff, in the upper Sacramento Valley, 
down the Sacramento River, Red Bluff wonld be considered 
part of the San Francisco Bay area—which of course is 
absurd. 

Actually, neither the report of the California Legislature 
nor the California statute constitutes “evidence” showing 
that, as a matter of fact, Stockton is part of the San Fran- 
cisco Bay Area. Moreover, neither the legislative report 
nor the California statute was offered in evidence in this 
proceeding, and neither is part of the record on which the 
Cominission’s decision could be hased. Section 7 (d) of the 
Administrative Procedure Act (5 U.S.C. 1006) provides: 

“The transcript of testimony and exhibits, together 


with all papers and requests filed in the proceeding, 
shall constitnte the exclusive record for decision * * *.” 


Certainly the Legislative Report and the statute cited by 
the Commission cannot change the fact that Stockton is 
located in the San Joaquin Valley, 84 miles by water from 
San Francisco (Rep. Tr. 30, Phelps.) and five waterways 
removed from San Francisco Bay—hy San Pablo Bay, 
Carquinez Strait, Suisun Bay, the San Joaqnin River, and 
the Stockton Deep Water Channel (Ex. 7). 

Since the Commission’s finding that Stockton and San 
Francisco are in the same “geographical area” is based on 
its finding that both are in the San Francisco Bay area, the 
finding with respect to the same “geographical area” is 
likewise nnsupported by any evidence. It is well known that 
Stockton is in the San Joaquin Valley, which is an entirely 
distinct area from that surrounding San Francisco Bay. 
This is apparent from the map in evidence as Exhibit No. 
4, and especially the relief map in the lower left hand 
corner of that exhibit, which shows how completely the 
San Joaquin Vallev is separated from San Francisco Bay 
geographically. 
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Cargo loaded at San Francisco or any other port located 
on San Francisco Bay cannot properly be treated differ- 
ently froin cargo loaded at Los Angeles or Long Beach by 
declaring that Stockton and San Francisco are both “bay 
area” ports and are both in the same “geographical area”. 


b. “Naturally” Tributary Territory. 


The second ground on which the Commission distin- 
guishes cargo loaded at San Francisco and other San Fran- 
cisco Bay ports from cargo loaded at Los Angeles and Long 
Beach is that the territory which is “naturally” tributary 
to Stockton is also “naturally” tributary to San Francisco 
and other ports on San Francisco Bay. (Com. Rep. 16, 
R, 1281.) 

In reaching this conclusion the Commission has com- 
pletely overlooked the meaning and application of port 
equalization, and the provisions of the Conference equaliza- 
tion rules here involved. Under the principles of port 
equalization and the terms of such rules, it is impossible 
to have an area “naturally tributary” to two different ports 
in a situation where port equalization is applied. 

The very function and purpose of port equalization is 
to prevent cargo from moving over a port over which it 
would otherwise move, and to load it over another port 
to which the inland transportation charges are higher than 
to the port over which the cargo would otherwise move. If 
the cargo would move over the more distant port at which 
it was actually loaded without the absorption by the ocean 
earrier of the additional inland transportation charges, then 
there would be no need or justification for port equalization 
on such cargo. This is recognized by the Conference equal- 
ization rules here involved, which limit the application of 
port equalization to the following situation: 
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cargo which would normally move from one 
California terminal port, may be shipped under equal- 
ization via another California terminal port.”* (See 
paragraph (e) of Appendix A hereto.) (mphasis 
supphed. ) 


we * 


The Conference equalization rules themselves, therefore, 
limit the making of port equalization payments to situations 
where otherwise the cargo would normally move over 
another port. Relating this to the ports of Stockton and San 
Francisco, this means that port equalization payments on 
cargo joaded at San Francisco can only be made in in- 
stances where without such equalization payments the cargo 
“would normally move” over the Port of Stockton. Ob- 
viously, if the eargo would otherwise normally move over 
the Port of Stockton, this shows that such cargo is “natu- 
rally tributary” to the Port of Stockton. If in the absence 
of port equalization payments it would normally move over 
the Port of Stockton, such cargo cannot also be “naturally 
tributary” to San Francisco. 

The result, therefore, is that on all cargo loaded at San 
Francisco on which port equalization is permitted under 
the Conference rules, all of such cargo would otherwise 
normally move over the Port of Stockton, and hence is 
“naturally tributary” to Stockton, and not to San Fran- 
cisco. The area from which such cargo moves, therefore, is 
“naturally tributary” to Stockton and not to San Franciseo. 

Actually, the record shows that cargo from the entire San 
Joaquin Valley in California would normally move over the 


*Rule No. 5 of the Pacifie Westhonnd Conference Tariff shows 
that the following ports in California are terminal ports in that 
Conference: San Diego, Los Angeles Harbor, Long Beach, San 
Franciseo, Alameda, Oakland, Richmond, Stockton and Sacramento. 
(ix. 1-C.) The terminal ports in California are the same in the 
Pacific Straits and Pacifie/Indonesian Conferences, except that 
Sacramento is not a terminal port in those Conferences. (Ex. 
2-A, 3-A.) 
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Port of Stockton in the absence of port equalization be- 
eause the inland transportation charges are lower from 
that area to the Port of Stockton than to any other port 
(Rep. Tr. 731, Rollins; Ex, 4, 10, 30, 32, 33, 34). The San 
Joaquin Valley area, therefore, is “naturally tributary” 
to the Port of Stockton, and not to San Franciseo or any 
other port located on San Francisco Bay. 

The Cominission has completely overlooked the faet that 
under the Conference rules themselves, in no instance where 
port equalization is permitted can such cargo be “naturally 
tributary” to more than one port—namely, the port over 
which it would normally have moved in the absence of such 
equalization. The Commission’s finding that the area which 
ts “naturally tributary” to the Port of Stockton is also “nat- 
urally tributary” to San Francisco is therefore directly con- 
trary to the Conferences’ own rules and wholly without sup- 
port in the record. 

To the extent that any cargo on which the inland trans- 
portation charges are lower to Stockton than to San Fran- 
cisco would move via San Francisco without the port equal- 
ization payments, the movement via San Francisco would 
be for some peculiar reason of the shipper, such as the 
desire of the consignee for the use of a particular vessel 
that did not call at Stockton, and it could not be said to be 
a “natural” movement or to make the area “naturally trib- 
utary” to San Francisco. Actually im such a situation the 
making of port equalization payments would be improper 
under the Conference rules because the eargo would not 
“normally move” over the Port of Stockton. Moreover, as 
we have seen, the making of a port equalization payment 
in such a situation would be a clear rebate because the cargo 
would have moved over San Francisco without such pay- 
ment, and the equalization payment is a pure gratuity to 
the shipper of part of the transportation charges that he 
would otherwise pay. 
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On what does the Comission rely in support of its find- 
ing that the territory which is naturally tributary to Stock- 
ton is also naturally tributary to San Francisco? 

First, that the natural flow of traffic from the San Joaquin 
Valley is through the Golden Gate. (Com. Rep. 13, R. 1278.) 
As Commissioner Hearn has pointed out in the portion of 
his dissenting opinion which is quoted hereinabove, this 
does not show whether the “natural flow” is over the Port 
of Stockton or over the Port of San Francisco, which is 
the question. 

Second, the Commission states that before Stockton be- 
came accessible to oceangoing vessels, San Francisco was 
the principal port for San Joaquin Valley freight and it 
did not cease to be snech a port merely upon the creation 
of an additional port at Stockton. (Com. Rep. 138, R. 1278.) 
This statement is entirely unsupported by, and directly con- 
trary to, the record and other findings of the Commission. 
The Conference rules make port equalization applicable 
only when such cargo would otherwise normally move over 
the Port of Stockton. As pointed out hereinabove, the ree- 
ord shows that cargo from the San Joaquin Valley would 
normally move over the Port of Stockton because of lower 
inland transportation charges to that port. The fact is that 
San Francisco’s picture changed when cargo from the San 
Joaquin Valley could move over the Port of Stockton. 
Thereafter the movement of most of such cargo could be 
forced over the Port of San Francisco only by means of 
the equalization payments. This completely refutes the 
Comiission’s finding that the San Joaquin Valley is “natu- 
rally tributary” to San Francisco, as well as to Stockton. 

Finally, in finding that the territory which is “naturally 
tributary” to Stockton is also “naturally tributary” to San 
Francisco, the Commission refers to a publication of the 
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Maritime Administration and the Army Engineers which 
purports to deseribe the “Tributary Territory” of various 
ports, the “Tributary Territory” described for Stockton 
being within that described for San Francisco and certain 
other San Francisco Bay ports. (Com. Rep. 15-16, R. 1280- 
SL.) The publication cited by the Commission does not pur- 
port to deseribe the “naturally” tributary territory of the 
respective ports in the sense of the territory from which 
eargo would normally move over a particular port. Such 
publication merely refers to the territory from which the 
respective ports obtain some of their traffic. The fact that 
some shippers would be willing to pay a preminm in inland 
transportation charges to reach a more distant port, for 
some reason pecnlar to such shipper, does not show that 
the territory is “naturally” tributary to the more distant 
port. That the term “naturally tributary” territory has 
been used in port equalization decisions as meaning the 
area from which the inland transportation rates and the 
distances are lower to a particular port than to any other 
port is apparent from the following language in the case 
of City of Portland v. Pacific Westbound Conference, 4 
F.M.B. 664: 

“* * * cargoes on which absorptions of inland freight 
charges are made originate in areas naturally and geo- 
eraphically tributary to Northwest points because of 
inland transportation rates favorable to those ports 
as well as through closer proximity * * *.” (Page 675. 
Emphasis supplied.) 


The tern “tributary territory” was certainly not used 
in this sense in the publication cited by the Commission. 
The record shows that from the San Joaquin Valley area 
the inland transportation rates and the distances are less 
to Stockton than to San Francisco. (Rep. Tr. 731, Rollins; 
Ex. 4, 10, 30, 32, 33, 34.) Applying the test of “naturally 
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tributary” specified in the City of Portland case, supra, 
therefore, the San Joaquin Valley area—which is “natu- 
rally tributary” to Stockton—eannot possibly also be “nat- 
urally tributary” to San Francisco. The Comimission’s find- 
ing to the contrary is unsupported by substantial evidence. 

In connection with its finding that the territory naturally 
tributary to Stockton is also naturally tributary to San 
Francisco, the Commission adds that “the territory sur- 
rounding Stockton and the entire Bay area is centrally, 
econonically and naturally served by the conference faeili- 
ties at San Francisco”. (Com. Rep. 16, R. 1281.) This 
merely begs the question, which is whether the territory 
surrounding Stockton and the San Joaquin Valley may law- 
fully be served by the conference facilities at San Fran- 
cisco by means of port equalization. Moreover, as we have 
pointed out, serving the San Joaquin Valley through San 
Francisco by means of port equalization cannot possibly 
be said to be serving it “naturally”, and there is no evidence 
in the record to support such a finding. 

Sununarizing briefly, the Coinmission has endeavored to 
distinguish cargo loaded at Los Angeles and Long Beach 
from cargo loaded at San Francisco or any other port on 
San Francisco Bay on the grounds that Stockton and San 
Francisco are both in the San Francisco “bay area” and 
hence hoth in the same “geographical area”, and that the 
territory which is “naturally tributary” to Stockton is also 
“naturally tributary” to San Francisco. We have seen that 
neither of these grounds is supported by substantial evi- 
dence in this proceeding. The Commission concluded that 
port equalization against Stockton on cargo loaded at Los 
Angeles and Long Beach was unlawful because it diverted 
from Stockton cargo that would otherwise move over that 
port. Since port equalization on cargo loaded at San Fran- 
cisco or any other port on San Francisco Bay diverts from 
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Stockton cargo that would otherwise move over that port, 
the Comnnission should likewise have held that port equali- 
zation against Stockton on cargo moving over a port on San 
Francisco Bay is unlawful. 

Actually, however, for a determination of whether the 
port equalization in question is unlawful, it is wholly im- 
inaterial whether Stockton and San Francisco are said to 
be hoth in the same “geographical area”, and whether the 
territory which is “naturally tributary” to Stockton is said 
to he also “naturally tributary” to San Francisco, This 
aspect will be considered next. 


¢. Immateriality of Same “Geographical Area’ and Same 
“Naturally Tributary Territory”. 

The term “geographical area” has no precise limitations. 
There are varying degrees of geographical areas. It is pos- 
sible to consider as a single “geographical area” all of Cali- 
fornia north of the Tehachapi Mountains, or even all of 
California, the entire Pacific Coast, or the Pacific Slope west 
of the Rocky Mountains. Consequently, to say that Stockton 
and San Francisco are in the same “geographical area” is 
meaningless with respect to the issue in this proceeding. 

Similarly, the term “naturally tributary” territory can 
be used with different meanings. We have pointed out that 
in its Report here involved, the Commission has not used 
that term in accordance with its meaning in other port 
equalization decisions. 

This case cannot be decided properly on the basis of mean- 
ingless terminology. It must be decided on the basis of 
applicable principles of law, which the Commission did not 
do. A difference in mileage from the origin of the cargo to 
the loading port (from Fresno to Los Angeles versus to 
San Francisco) obviously does not justify the application 
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of different principles of law in connection with port equali- 
zation against the Port of Stockton. 

In order to determine whether respondents’ port equaliza- 
tion on cargo loaded at San Francisco or any other port on 
San Francisco Bay results in unjust discrimination and 
undne prejudice against the Port of Stockton, in violation 
of Sections 15 and 16 (First) of the Shipping Act, 1916, 
it is necessary to determine whether such port equalization 
diverts from Stockton cargo which would otherwise move 
over that port. This principle has been stated briefly as 
follows by the Cominission’s predecessor in City of Mobile 
v. Baltimore Insular Line, Inc., 2 U.S.M.C. 474 (1941): 

“To perinit continuation of unrestricted solicitation 
by carriers for business through condonation of a prac- 
tice whereby unfavorable inland rates are overcome 
would wholly ignore the right of a port to traffie to 
which it may be entitled by reason of its geographical 
location. Such right appears fundamental under stat- 


utes designed to establish and maintain ports. * * *” 
(Page 486.)* 


The same principle was followed in Beaumont Port Com- 
mission v. Seatraim Lines, Inc., 3 F.M.B. 556 (1951), wherein 
the following conclusion was reached : 


«* * * We find that a drawing away of traffic from 
the Gulf ports results in undue prejudice and is due to 
the individual act of respondent in establishing its 
equalization practice. * * *” (Page 566.) 


In the case of City of Portland v. Pacific Westbound Con- 
ference, 4 F.M.B. 664 (1955), the Federal Maritime Board 
found the equalization rule and practices of the Pacifie 
Westbound Conference to be unjustly discriminatory and 
unfair between ports within the meaning of Section 15 of 


*This quotation was cited and followed as recently as 1960 in 
Proportional Rates on Cigarettes and Tobacco, 6 F.M.B. 48 (1960). 
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the Shipping Act, 1916, on the basis of evidence which it 
sunnnarized as follows: 

“Tn support of their allegations of discrimination and 
preference, the complaining ports have adduced evi- 
dence showing or tending to show that (a) competition 
exists between Pacific Northwest ports and the port of 
San Francisco for the same commodities; (b) diver- 
sions of traffic are effected by conference carriers 
through ahsorptions of inland transportation charges 
on shipments from San Francisco on cargo originating 
in Northwest producing areas; (c) cargoes on which 
absorptions of inland freight charges are made origi- 
nate in areas naturally and geographically tributary to 
Northwest points because of inland transportation 
rates favorable to those ports as well as through 
closer proximity; and (d) the conference equalization 
rule has proximately caused a substantial loss of cargo 
to Northwest ports.” (Pages 674-675.) 


In the City of Portland case, supra, the Board also 
declared: 


“* * * To the extent, therefore, that the ports of a 
given geographical area give or can give adequate 
transportation services, we look with disfavor on 
equalization rules or practices which divert traffic 
away from the natural direction of the flow of traffic.” 
(Page 679.) 


The Port of Stoekton is an entirely separate and inde- 
pendent port, and is entitled to have these principles applied 
to it regardless of whether, as a result of the rebating of 
inland transportation charges, the cargo is loaded on the 
ocean vessel at Los Angeles or San Franeisco. 

The respondent Conferences have themselves recognized 
that the Port of Stockton is an entirely separate and distinct 
port. Their tariffs name Stockton as a “terminal port” 
entirely separate and distinct from ports located on San 
Francisco Bay which are designated “terminal ports”. (Ex. 
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1-C, 2-A, 3-A.) A “terminal port” is a port from which the 
regular Conference freight rates apply without restriction. 

In various cases before them, the Commission’s predeces- 
sors have also recognized Stockton as a port entirely sepa- 
rate and distinct from ports on San Francisco Bay. See, 
for example, Sun-Maid Raisin Growers Association v. Blue 
Star Line, Lid.,2 U.S.M.C.31 (1939), and Encinal Terminals 
et al. v. Pacific Westbound Confercuce et al., 5 F.M.B. 316 
(1957). As a matter of fact, in both of those cases the Con- 
ferences and even the Port of San Francisco argued that 
the Port of Stockton was so completely separate and dis- 
tinct from the Port of San Francisco that different rates 
and rules should apply at Stockton from what applied at 
San Francisco. 

It should be noted how completely the evidence in this case 
with respect to cargo equalized against Stockton and loaded 
at San Francisco resembles the evidenee in the City of 
Portland case, supra, on the basis of which the Federal 
Maritime Board held that the port equalization there in- 
volved was unjustly discriminatory between ports and hence 
unlawful. (See the quotation from the City of Portland ease 
on page 39, supra.) Here the Commission’s Report shows 
that (a) competition exists between Stockton and San Fran- 
cisco for the same commodities; (b) diversions of traffic 
are effected by Conference carriers through absorptions of 
inland transportation charges on shipments from San Fran- 
cisco on cargo originating in the San Joaquin Valley; (ce) 
such cargoes originate in an area naturally and geo- 
graphically tributary to the Port of Stockton because of 
inland transportation rates favorable to Stockton, as well 
as through closer proximity to Stockton; and (d) the Con- 
ference equalization rules have proximately caused a sub- 
stantial loss of cargo to the Port of Stockton. 

The conclusion of the Board in the City of Portland ease 
that under these circumstances the port equalization was 
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unjustly discriminatory and unduly prejudicial between 
ports was affirmed by the United States Court of Appeals 
in the case of Pacific Far East Line v. United States, 246 
F.(2d) 711 (C.A., D.C. 1957). The Port of Stockton is 
entitled to have a similar holding in this case on the basis 
of such evidence—namely, that port equalization against 
Stockton on cargo loaded at San Francisco or any other 
port on San Francisco Bay is unjustly discriminatory and 
unduly prejudicial hetween ports and hence unlawful, in 
violation of Sections 15 and 16 (First) of the Shipping Act, 
1916, 

Perhaps a brief comment should be made with respect to 
the language of the City of Portland case concerning ade- 
quacy of service at the port equalized against. In our case 
the Commission has not made any finding that port equaliza- 
tion on eargo Joaded at San Francisco is justified by inade- 
quaecy of service at Stockton. Consequently, sueh equaliza- 
tion cannot he justified on the ground of inadequacy of 
service at Stockton. Actually, inadequacy of service at 
Stockton could not he a proper ground of justification of 
the equalization. because any inadequacy of service at Stock- 
ton would result directly from the action of the Conference 
members in refusing to serve Stockton, and could not prop- 
erly be charged against the Port of Stockton, 

On what, then, does the Commisston attempt to justify 
reaching a different conclusion in our case on evidence 
similar to that on which unjust discrimination was found 
in the City of Portland case? On the basis of the decision 
of the former Maritime Commission in Beaumont Port 
Commission v. Seatrain Lines, Inc., 2 U.S.M.C. 699 (1943). 
(Com. Rep. 12-13, 15, R. 1277-78, 1280.) Jn that case the 
Commission’s predecessor permitted equalization against 
Houston and Galveston, Texas, on cargo loaded by Seatrain 
Lines at Texas City, but it held that equalization of Texas 


42 
City with Beaumont, Texas, by absorption of inland trans- 
portation charges was unlawful. The Cominission’s predeces- 
sor found that in a geographical sense Texas City, Galveston 
and Houston “may be described as Galveston Bay ports” 
(page 702), but that “Beaumont is an inland port” (page 
702). 

Because the Comimission concluded that Stockton and 
San Francisco are both “hay area” ports and hence in the 
same “geographical area”, it held that the Beaumont case 
indicated that port equalization was proper between Stock- 
ton and San Francisco just as it had been permitted in the 
ease of Texas City, Galveston and Houston. This conclusion 
is improper because, as we have seen, Stockton and San 
Francisco are not both in the same geographical area. 
Actually, Stockton occupies a position similar to Beaumont 
—both being inland ports—and consequently a proper 
application of the Beaumont case leads to the conclusion 
that equalization between San Francisco and Stockton is 
unlawful. 

Moreover, certain unique facts in the Beaumont case 
make that decision valueless as a matter of general prin- 
ciple. In the first place, the carrier involved there—Seatrain 
Lines—transported railroad freight cars on its vessels and 
it could not load the railroad cars on its vessels at an ordi- 
nary pier, but required special expensive facilities. The 
handling of this traffic over Texas City, where the required 
special facilities existed, avoided the necessity of construct- 
ing expensive facilities at Galveston and Houston. There 
is no such element involved in our case, since the freight 
here involved can be loaded over the regular docks of a port. 

Also, another distinguishing feature of the Beaumont 
case was that no discrimination or injury could be shown 
from Seatrain’s port equalization practice since Galveston 


43 
and Houston were not in a position to handle the Seatrain 
traffic hecause they lacked the special facilities required. 
In this connection the Commission said in the Beaumont 
case, referring to Galveston and Houston: 


“* * * The owners of wharf facilities at these ports 
will lose revenue as a result of the use of Seatrain’s 
facilities, hut that loss would he suffered even if Sea- 
train operated from Galveston and Houston, because 
none of the wharfingers there provides the peculiar 
facilities required hy Seatrain’s operations.” (2 U.S. 
ML.C. 703.) 


Our situation is completely different with respect to the 
matter of discrimination, since, as we have seen, the equali- 
zation practices here involved deprive the Port of Stockton 
of cargo and revenue that it would otherwise receive, Con- 
sequently, the equalization rules and practices in our case 
result in discrimination in fact against Stockton—which was 
not true with respect to Galveston and Houston in the 
Beaumont case. 


The Beaumont case, therefore, cannot properly be said to 
show that the equalization rules and practices here involved 
are not unjustly discriminatory against Stockton on cargo 
that is equalized over San Francisco. Such practices inter- 
fere with the norinal movement of cargo over the port to 
which the inland rates are the lowest from the point of 
origin of the cargo. Stockton is entitled to be treated as a 
separate and distinct port. The principle of the other equal- 
ization cases cited hereinabove, and of the Beaumont deci- 
sion with respect to Beaumont, is appheable in our cagse— 
namely, that port equalization which interferes with the 
normal movement of cargo results in unjust discrimination 
between ports and is unlawful. 

Comiissioner Hearn has set forth the correct principles 
of law which should be applied in determining whether the 
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port equalization here involved results in unjust diserimina- 
tion and undue prejudice against the Port of Stockton on 
eargo loaded at San Francisco or any other port on San 
Francisco Bay. In his dissenting opinion he says: 

“The only valid test, in this case, for determining 
whether or not the effectuation of the equalization rule, 
and consequently for determining whether respondents 
are giving ‘any undue or unreasonable preference or 
advantage to any particular person, locality, or de- 
scription of traffic’ or subjecting ‘any particular person, 
locality, or description of traffic to any undue or unrea- 
sonable prejudice or disadvantage’ in violation of Sec- 
tion 16 First, is whether the traffic would move via 
San Francisco but for the equalization. Here, certainly, 
most of it would not and to the extent that the artificial 
device draws traffic from Stockton it is unlawful. 

In this vein, I am convinced that the precedents sup- 
port my view. There can be no doubt here that the 
equalized cargoes originate in areas ‘naturally and 
geographically tributary (to Stockton) because of in- 
land transportation rates favorable to (Stockton) as 
well as through closer proximity’. City of Portland v. 
Pacific Westbound Conference, 4 F.M.B. 664 (1955). 
Similarly, what was said in City of Mobile v. Baltimore 
Insular Line, Inc., 2 U.S.M.C. 474 (1941), is appro- 
priate here: 

‘To permit continuation of unrestricted solicitation 
by earriers for business through condonation of a 
practice whereby unfavorable inland rates are over- 
come would wholly ignore the right of a port to 
traffic which it may be entitled by reason of its geo- 
graphical location. Such right appears fundamental 
under statutes designed to establish and maintain 
ports’. 


Again, in the Portland case, supra, our predecessors 
interpreted section 8 of the Merchant Marine Act, 1920, 
as requiring: 
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*... that a given geographical area and its ports 
should receive the benefits of or be subject to the 
burdens naturally incident to its proximity or lack 
of proximity to another geographical area’. 


Moreover, the second Beauinont case at 2 U.S.M.C. 699 
(1948), so heavily relied upon by the majority, is inap- 
propriate here. * * *” (Com. Rep. 32-33, R. 1298-99.) 


The Commission's conclusion that the equalization rules 
and practices here involved are not unjustly discriminatory 
or unduly prejudicial against the Port of Stockton on cargo 
loaded at San Francisco or any other port on San Francisco 
Bay is based on findings which are unsupported by substan- 
tial evidence, a misapplication of the Beaumont case, and 
the failure to apply the correct principles of law. 


VI. 
REMOVAL OF LANGUAGE "WHICH WOULD NORMALLY 
MOVE" FROM EQUALIZATION RULE 

We have pointed out that the port equalization rule of 
each of the three Conferences here involved permits equal- 
ization over a California terminal port only with respect to 
“cargo which would normally move” over another California 
terminal port. (See paragraph (e) of Appendix A of this 
Brief.) This means that cargo can be equalized against the 
Port of Stockton and loaded over the Port of San Francisco 
only if without the equalization it would normally move over 
the Port of Stockton. 

The Commission concludes in its Report that the language 
“which would normally move” should be removed from the 
equalization rule (Com. Rep. 23, R. 1288), and it so orders 
in its Order under consideration (R. 1301, 1305). The result 
of this is that a Conference carrier may, and does, load 
cargo at San Francisco on which it rebates to the shipper 
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the difference between his inland transportation charges to 
San Francisco and to Stockton even though the cargo would 
have moved over San Francisco without such payment of 
inland transportation charges by the ocean earner. It will 
be recalled that the Commission found that there is such 
ecargo—imore specifically the Commission found that “If 
there were no equalization, many perishable commodities 
would still move through San Francisco rather than Stoek- 
ton” (Com. Rep. 8, R. 1273), and that ‘‘not all the equalized 
cargo would have gone to Stockton but for equalization” 
(Com. Rep. 14, R. 1279). 

As we pointed out in Section IV of our argument herein- 
above, the payment to a shipper by an ocean carrier of the 
difference between the shipper’s higher inland transporta- 
tion charges to San Francisco and his lower charges to 
Stockton is clearly an unnecessary gratuitous rebate, in 
violation of Seetion 16 (Second) of the Shipping Act, 1916, 
when the shipper would have paid the higher inland charges 
to move the eargo via San Franceiseo without such payment 
of part of the inland transportation charges by the ocean 
carrier. 

The Commission’s conelusion that the language of the 
Conference rule restricting equalization to cargo “which 
would normally move” over a particular port should be 
eliminated from the rule is a wholly unwarranted attenrpt 
to read a clear restriction out of the rule on the basis of an 
entirely unsupported assumption that something other than 
the clear meaning was intended. In this connection the Com- 
mission said with respect to the restriction of the operation 
of the equalization rule to eargo “which would normally 
move” over another port: 


“* * * This apparent restriction has no practical re- 
lation to the theory or operation of the rule. Perhaps 
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it was originally intended to make it clear that cargo 
may be equalized even though it might ‘normally’ move 
from another port, thus anticipating any objection on 
that ground. The rule should he drafted to exclude what 


is clearly not intended as a restriction. * * *” (Com. 
Rep. 23, R. 1288.) 


There is no support in the record for the Commission’s 
finding that the language “which would normally move” 
was not intended as a restriction. Moreover, the statements 
quoted immediately hereinabove show a clear abuse of dis- 
cretion and a complete lack of comprehension of port equal- 
ization by the Comunission. Unless certain eargo would 
normally move over another port, such as Stockton, there 
would be absolutely no exeuse or justification for the ab- 
sorption by an ocean carrier of the difference between the 
shipper’s Inland transportation charges to such port and to 
a more distant port, such as San Francisco, over which the 
eargo would have moved without such absorption. 

The Commission’s interpretation of the Conference tariffs 
with respect to the restriction “which would normally move” 
over certain ports is clearly erroneous. Where, as here, the 
words of a tariff are used in their ordinary sense, the con- 
struction of the tanff presents solely a question of law 
which should be decided by the courts. (Great Northern 
Railway Company v. Merchants Elevator Company, 259 
US. 285, 66 L. Ed. 948, 42 Sup. Ct. 477.) The Court should 
therefore construe the tariff on the basis of the language 
used therein, and should reqnire that this restriction be 
given effect in accordance with its clear terms. 

The Commission committed a serious error in ordering 
that the language “which would normally move” should be 
eliminated from the rule. Instead, the Commission should 
have admonished the respondents in the proceeding hefore 


48 
the Commission that, as the rule clearly specifies, port 
equalization should be applied only in instances where the 
cargo would normally move over another port. 


VI. 
VIOLATION OF FIFTH AMENDMENT 

For the reasons which are explained in our discussion 
set forth hereinabove, the Comiission’s order unlawfully 
permits the Conference carriers to divert from the Port of 
Stockton, by means of port equalization against that port, 
cargo that would otherwise move over the Port of Stockton, 
resulting in the loss by that port of revenue that would 
otherwise accrue to it from terminal charges for handling 
the cargo. 

By failing to prohibit such unlawful port equalization and 
permitting such diversion of cargo from the Port of Stock- 
ton, the Commission’s order deprives petitioner Stockton 
Port District of property without due process of law, in 
violation of the Fifth Amendment to the Constitution of 
the United States. 

VIII. 
SUMMARY OF GROUNDS OF REVERSIBLE ERROR 

This Court 1s charged with the duty of holding unlawful, 
aud setting aside, an order of an administrative agency 
such as the Federal Maritime Commission, if the order is 
(1) based on findings which are unsupported by substantial 
evidence, (2) based on an error of law, (3) unsupported 
by adequate findings, or (4) arbitrary or an abuse of the 
agency’s discretion or power. (Administrative Procedure 
Act, Section 10(e), (5 U.S.C. 1009); Interstate Commerce 
Commission v. Louisville & Nashville Railroad Company. 
297 U.S. 88, 57 L. Ed. 431, 33 Sup. Ct. 185; Universal Cam- 
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era Corporation v. Board, 340 U.S. 474, 95 L. Ed. 456, 71 
Sup. Ct. 456; Morgan v. United States, 298 U.S. 468, 80 
L. Kd. 1288, 56 Sup. Ct. 906; Interstate Commerce Com- 
mission v. Meéchling, 330 U.S. 567, 91 L. Ed. 1102, 67 Sup. 
Ct. S94; Interstate Commerce Commission v. James Me- 
Williams Blue Line, Inc., 100 F. Supp. 66, 342 U.S. 951, 96 
L. Ed. 707, 72 Sup. Ct. 624; Mitchell v. United States, 313 
U.S. 80, 85 L. Ed. 1201, 61 Sup. Ct. 873; Ienderson v. 
Umted States, 339 U.S. 816, 94 L. ed. 948, 42 Sup. Ct. 477.) 
Upon review, the Court is likewise required to “decide all 
relevant questions of law, interpret constitutional and stat- 
utory provisions”. (Administration Procedure Act, Section 
10(e), 5 U.S.C. 1009.) 

The Comiission’s Order here under consideration is 
erroneous on all of the grounds hereinabove specified. 

In attempting to distinguish the legal effect of equalized 
eargo loaded at Los Angeles and Long Beach, and at San 
Francisco and other San Francisco Bay ports, the Commis- 
sion has relied on findings pertaining to the “same geo- 
graphical area” and “naturally tributary territory” which 
are unsupported by substantial evidence. The Commission’s 
conclusion that the language “which would normally move” 
should be eliminated from the equalization rule is likewise 
based on findings which are unsupported by substantial 
evidence. 

The Conimission’s Order is based on errors of law in 
that the Commission applied erroneous and improper prin- 
ciples of Jaw in concluding that port equalization against 
the Port of Stockton on cargo loaded at San Francisco or 
any other port located on San Francisco Bay (1) does not 
violate the policy of Section 8 of the Merchant Marine Act, 
1920, (2) is not contrary to the public interest, in violation 
of Section 15 of the Shipping Act, 1916, (3) does not vio- 
late Section 205 of the Merchant Marine Act, 1936, (4) does 
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not resnit in unlawful rebates, in violation of Section 16 
(Second) of the Shipping Act, 1916, and (5) does not result 
in unfairness, unjust discrimination and undue prejudice 
against the Port of Stockton. The Commission’s Order di- 
recting that the language “which would normally move” he 
eliminated from the equalization rules is likewise based on 
errors of law. 

The Commission’s conclusions distinguishing hetween 
eargo loaded at Los Angeles and Long Beach and at San 
Francisco and other ports on San Francisco Bay, and its 
conclusion of lack of unjust discrimination and undue 
prejudice against the Port of Stockton, are mnsupported 
by adequate findings. 

The Commission’s Order also deprives petitioner of its 
property withont due process of law, in violation of the 
Fifth Amendment to the Constitution of the United States. 

The conclusions of the Commission on each of the points 
hereinabove mentioned are arbitrary and an abuse of the 
Commission’s discretion and power. 

In his dissenting opinion, Commisioner Hearn has ap- 
praised the conclusions of the majority as follows: 

“T disagree, however, with the results reached by the 
majority and am convinced that the subject equaliza- 
tion rules against Stockton are violative of Section 16 
(First) of the Shipping Act, contrary to the publie 
interest standard of Section 15, and in contravention 
of the principles and policies of Section 8 of the Mer- 
chant Marine Act, 1920, and Section 205 of the Mer- 
chant Marine Act, 1936. 

I read the majority’s action today as (1) frustrating 
the will of Congress in developing new and modern 
ports and (2) turning over to conference carriers, the 
right to determine which of our ports shall prosper 
and which shall suffer. * * *” (Com. Rep. 27A-28, R. 
1293-94. ) 
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We commend Commissioner Hearn’s dissenting opinion 
(Com. Rep. 27.A-33, R. 1293-99) to the Court for a correct 
statement of the principles of law on various points which 
the majority of the Comimission decided erroneously. 


DX, 
CONCLUSION 

The power to determine which ports in the United States 
shall prosper and which shall have cargo that would other- 
Wise Move over them diverted to other ports should not 
be placed in the hands of conference carriers, and even 
foreign steamship lines. Surely artificial devices in the form 
of rebates of part of the inland transportation charges 
should not be sanctioned to divert cargo from its normal 
course—especially in the face of the expressed policy of 
Congress to encourage the use by vessels of ports for 
handling cargo that would naturally move through such 
ports. 

The Port of Stockton has the right to compete with other 
ports on the basis of the natural conditions confronting 
each port, without artificial devices in the form of rebates 
to draw traffic away from it to a competing port. 

The Court should reverse the Commission’s conclusion 
that port equalization against the Port of Stockton on cargo 
loaded at San Francisco or any other port located on San 
Francisco Bay is lawful. 

The Court should hold that the findings hereinabove 
specified are unsupported by substantial evidence, and that 
when correct principles of law are applied in conjunction 
with the unchallenged findings of fact and conclusions in 
the majority Report, port equalization on such cargo re- 
sults in (1) a violation of the policy of Section 8 of the 
Merchant Marine Act, 1920, (2) a violation of Section 15 
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of the Shipping Act, 1916, in that such port equalization 
is contrary to the public interest, (3) a violation of Section 
205 of the Merchant Marine Act, 1936, (4) unlawful rebates 
in violation of Section 16 (Second) of the Shipping Act, 
1916, and (5) unfairness and unjust diserimination and un- 
due prejudice against the Port of Stockton in violation of 
Sections 15 and 16 (First) of the Shipping Act, 1916. 

The Commission’s Order should be declared invalid, per- 
manently enjoined and set aside to the extent that it orders 
the respondents before the Commission to omit from their 
rules the characterization of cargo as that “which would 
normally move” from certain ports, and to the extent that 
it fails to order the respondents before the Commission 
(a) to cease and desist from applying their equalization 
rules to cargo equalized against the Port of Stockton and 
loaded at San Francisco or any other port located on San 
Francisco Bay, and (b) to modify their equalization rules 
to exclude their application to cargo loaded at such ports. 

This case should be remanded to the Commission with 
instructions to revise its Order in accordance with the im- 
mediately preceding paragraph. (See Mitchell v. United 
States, 313 US. 80, 85 L. Ed. 1201, 61 Sup. Ct. 873; Hender- 
son v. United States, 339 U.S. 816, 94 L. Ed. 1302, 70 Sup. 
Ct. 843.) 

Respectfully submitted, 


Apert E. Crontn, JR. 

(Albert E. Cronin, Jr.) 
320 Wells Fargo Bank Building 
Stockton, California 95202 


J. Rrcuarp TownseNnD 
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APPENDIX A 


Rule No. 2 of Pacific Westbound Conference 
(As set forthin Appendix A of Report of Federal 
Maritime Commission in Docket No, 1086) 


(The “Equalization rule”, so far as it relates particularly 
to the Port of Stockton, is underlined.) 


Subject to Rules 5, 7 & 9, rates are based on direct load- 
ing at Conference terminal loading ports or docks. However, 
individual member lines may, in lieu of a direct call, absorb 
the cost of transhipment between terminal ports; or be- 
tween terminal ports and non-terminal ports; also between 
non-terminal ports. Reference to non-terminal port absorp- 
tion apphes only if the non-terminal ports have the required 
minimum tonnage as specified in Rule No. 9, or elsewhere 
in this tariff. Carriers may equalize between terminal ports 
only from point of origin, as provided and subject to the 
limitations set forth herein.’ Equalization is the absorption 
by the carrier of the difference between shipper’s cost of 
delivery to ship’s tackle at Terminal Dock at nearest con- 
ference terminal port and the cost of delivery to ship’s 
tackle at terminal dock and port of equalizing line. Con- 
ference terminal ports and docks are those named in Rule 
No. 5. Conditions and limitations as to equalization follow: 


1. In the Pacific Straits Conference rule and the Pacifie/ 
Indonesian Conference rule, the following appears in lieu of the 
foregoing four sentences: 

Rates are based on direct loading at loading port or docks, 
but the individual member line Carriers may meet the com- 
petition of other member lines loading direct at terminal ports 
or docks, either by transhipment or by equalization from 
point of origin. 


Otherwise the rules of the three conferences are substantially the 
same, insofar as they relate to the Port of Stockton. 
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(a) Equalization shall not exceed an absorption in excess 
of 35 percent of the ocean freight, including handling 
charges and wharfage. 

(b) A carrier may not equalize between terminal ports 
and non-terminal ports, or between non-terminal ports or 
between docks within a port. 

(c) When the inland cost of transportation from point 
of origin is lower to terminal ports in Oregon, Washington, 
or British Columbia than via California terminal ports, 
equalization may be applied via California terminal ports 
only on shipments of deciduous fruits and dairy products 
(See Note below covering Explosives) and such equalization 
shall be permitted only so long as there is not adequate 
service from the terminal port in Oregon, Washington, or 
British Columbia, to which the cargo is tributary, to meet 
the needs of shippers of these commodities. 

NOTE: Equalization on explosives is not permitted except 
that in the event a shipper is unable to obtain 
space for a specific shipment of explosives by a 
direct sailing from a terminal through which 
explosives would normally move at a date which 
reasonably will ineet the needs of such shipper or 
his consignee, equalization shall be permitted on 
such shipment, Provided, that the shipper certifies 
to the Conference the need for space on such date 
and allows 48 hours after receipt of such certifica- 
tion for the Conference to indicate the conference 
carriers who can provide space on a direct sailing 
whieh reasonably will meet the shipper’s needs. 


(d) Equalization is permitted on shipments of fresh 
fruits, which would normally be shipped via California 
terminal ports when shipped via terminal ports in Oregon, 
Washington, or British Columbia, when there is not ade- 
quate service from the California port, to which the cargo 
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is tributary, to meet the needs of shippers of these com- 
modities. 

(e) Cargo which wonld normally move from one terminal 
port in Oregon, Washington, or British Columbia, may be 
shipped under equalization throngh another terminal port 
in Oregon, Washington, or British Columbia, and cargo 
which wonld normally move from one California terminal 
port, may be shipped under equalization via another Cali- 
fornia terminal port. 


(f) Equalization shall only he paid on the basis of the 
lowest applicable common carrier or contract carrier rates. 
(¢) In support of each claim for equalization the shipper 
must furnish the carrier a copy of transportation bill cov- 


ering movement from point of origin. 

(h) Prior to payment of equalization bills, Carriers must 
submit to the Conference on prescribed form a certified 
statement for confirmation and approval of applicable inte- 
rior rates and/or the basis for equalization. 
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APPENDIX B 


Statutes Retied Upon 
ae 
Section 15 of Shipping Act, 1916 (46 U.S. Code 814) 

“That every conmon carrier by water, or other person 
subject to this Act, shall file immediately with the Comnnis- 
sion a true copy, or, if oral, a true and complete memo- 
randum, of every agreement with another such carrier or 
other person subject to this Act, or modification or can- 
cellation thereof, to which it may be a party or conform in 
whole or in part, fixing or regulating transportation rates 
or fares; giving or receiving special rates, accommodations, 
or other special privileges or advantages; controlling, reg- 
wating, preventing, or destroving competition; pooling or 
apportioning earnings, losses, or traffic; allotting ports or 
restricting or otherwise regulating the number and ehar- 
acter of sailings between ports; limiting or regulating in 
any way the volume or character of freight or passenger 
traffic to be carried; or in any manner providing for an 
exclusive, preferential, or cooperative working arrange- 
ment. The term ‘agreement’ in this section includes under- 
standings, conferences, and other arrangements. 

The Commission shall by order, after notice and hear- 
ing, disapprove, cancel or modify any agreement, or any 
modification or eancellation thereof, whether or not pre- 
viously approved hy it, that it finds to be unjustly dis- 
criminatory or unfair as hetween carriers, shippers, ex- 
porters, importers, or ports, or hetween exporters from the 
United States and their foreign competitors, or to operate 
to the detriment of the commerce of the United States, or 
to be contrary to the public interest, or to be im violation 
of this Act, and shall approve all other agreements, modi- 
fications, or cancellations. * * *” 


Appendix a) 
Sy 


as 


Section 16 (First) and (Second) of Shipping Act, 1916 (46 U.S. 
Code 815) 


oe * * * * * * 


That it shall be unlawful for any common carrier by 
water, or other person subject to this Act, either alone or 
in conjunction with any other person, directly or indirectly : 

First. To make or give any undue or unreasonable pref- 
erence or advantage to any particular person, locality, or 
description of traffic in any respect whatsoever, or to sub- 
ject any particular person, locality, or description of traffic 
to any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever: * * *, 

Second. To allow any person to obtain transportation 
for property at less than the regular rates or charges then 
established and enforced on the line of such carrier by 
means of false billing, false classification, false weighing, 
false report of weight, or by any other unjust or unfair 
device or means. 


* * * * * * 9) 


3. 

Section 8 of Merchant Marine Act, 1920 (46 U.S. Cede 867) 

“That it shall be the duty of the board, in cooperation 
with the Secretary of War, with the object of promoting, 
encouraging, and developing ports and transportation facil- 
ities in connection with water commerce over which it has 
jurisdiction, to investigate territoria] regions and zones 
tributary to such ports, taking into consideration the econ- 
omies of transportation by rail, water, and highway and 
the natural direction of the flow of commerce; to investi- 
gate the causes of the congestion of commerce at ports and 
the remedies applicable thereto; to investigate the subject 
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of water terminals, including the necessary docks, ware- 
houses, apparatus, equipment, and appliances in connection 
therewith, with a view to devising and suggesting the types 
most appropriate for different locations and for the most 
expeditious and economical transfer or interchange of pas- 
sengers or property between carriers by water and carriers 
by rail; to advise with communities regarding the appro- 
priate location and plan of construction of wharves, piers, 
and water terminals; to investigate the practicability and 
advantages of harbor, river, and port improvements in con- 
nection with foreign and coastwise trade; and to investi- 
gate any other matter that may tend to promote and en- 
courage the use by vessels of ports adequate to eare for 
the freight which would naturally pass through such ports: 
Provided, That if after such investigation the board shall 
be of the opinion that rates, charges, rules, or regulations 
of common earriers by rail subject to the jurisdiction of the 
Interstate Commerce Commission are detrimental to the 
declared ohject of this section, or that new rates, charges, 
rules, or regulations, new or additional port terminal facili- 
ties, or affirmative action on the part of such common car- 
riers by rail is necessary to promote the objects of this 
section, the hoard mav submit its findings to the Interstate 
Commerce Commission for such action as such commission 
may consider proper under existing law.” 


4, 
Section 205 of Merchant Marine Act, 1936 (46 U.S. Code 1115) 
“Without limiting the power and authority otherwise 
vested in the Commission, it shall be unlawful for any com- 
mon earrier by water, either directly or indirectly, through 
the medium of an agreement, conference, association, under- 
standing, or otherwise, to prevent or attempt to prevent 
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any other sueh carrier from serving any port designed for 
the accommodation of ocean-going vessels located on any 
improvement project authorized by the Congress or through 
it by any other agency of the Federal Government, lying 
within the continental limits of the United States, at the 
same rates whieh it charges at the nearest port already 
regularly served by it.” 


ae 
Section 7(d) of Administrative Precedure Act (5 U.S. Code 1006) 


“Recorp.—The transcript of testimony and exhibits, to- 
gether with all papers and requests filed in the proceeding, 
shall constitute the exclusive record for decision im accord- 
ance with section 8 and, upon payment of lawfully pre- 
scribed costs, shall be made available to the parties. Where 
any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to show 


the contrary.” 


6. 

Section 10(e) of Administrative Procedure Act (5 U.S. Code 1009) 

“Score or Revirw.—so far as necessary to decision and 
where presented the reviewing court shall decide all rele- 
vant questions of law, interpret constitutional and statu- 
tory provisions, and determine the meaning or applicability 
of the terms of anv agency action. It shall (A) compel 
ageney action unlawfully withheld or unreasonably de- 
Javed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, eapri- 
cious, an abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, priv- 
ilege or immunity; (3) in excess of statutory jurisdiction, 
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authority, or limitations, or short of statutory right; (4) 
without observance of procedure required by law; (5) un- 
supported hy substantial evidence in any ease subject to 
the requirements of sections 7 and 8 or otherwise reviewed 
on the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In mak- 
ing the foregoing determinations the court shall review the 
whole record or such portions thereof as may be eited by 
any party, and due account shall be taken of the rule of 
prejudicial error.” 
ie 
Fifth Amendment to Constitution of the United States 

“No person shal] * * * be deprived of life, liberty, or 
property, without due process of law; nor shall private 
property be taken for public use, without just compen- 


sation.” 
8. 
Sections 2, 3 and 4 of Review Act of 1950 (5 U.S. Code 1032- 
1034) 


“Sec. 2. The court of appeals shall have exclusive juris- 
diction to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of * * * (ec) such final orders 
of the United States Maritime Commission or the Federal 
Maritime Board or the Maritime Administration entered 
under authority of the Shipping Act, 1916, as amended, and 
the Intercoastal Shipping Act, 1933, as amended, as 
are now subject to judicial review pursuant to the provi- 
sions of section 31, Shipping Act, 1916, as amended, * * * 

Such jurisdiction shall he invoked by the filing of a peti- 
tion as provided in section + hereof. 

“Src. 3. The venue of any proceeding under this Act 
shall be in the judicial cireuit wherein is the residence of 
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the party or any of the parties filing the petition for review, 
or wherein such party or any of the such parties has its 
principal office, or in the United States Court of Appeals 
for the District of Columbia. 

“Sec. 4. Any party aggrieved by a final order reviewable 
under this Act may, within sixty days after entry of such 
order, file in the court of appeals, wherein the venue as 
prescribed by section 3 hereof lies, a petition to review such 


order. * * *” 
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APPENDIX C 


Record Reference to Exhibits Offered Before Commission 
in Docket No. 1086 


(Numbers hereinafter set forth indicate pages of Reporter’s Tran- 
seript before the Commission, which are the same as the pages of 
the Court Record) 


Exhibit Received or 
No. Identified Offered Rejected* 
1 9 10 11 
2 13 13 14 
3 14 15 15 
4 17 58 58 
5 23 23 24 
6 23 23 24 
iii 29 29 ay) 
8 36 42 5d 
9 59 56 56 

10 59 61 62 
11 68 68 68 
12 69 69 70 
13 71 2 72 
14 Wz 73 73 
15 74 76 76 
16 77 80 80 
17 83 85 85 
18 86 88, 92 88, 92 
19 93 95 95 
20 96 98 99 
21 105 106 106 
Le 107 108 108 
23 109 109 109 
24 110 116 116 
25 126 126 126 
26 170 172 173 
27 170 172 173 
28 176 177 178 
29 242, 254 256 


*All exhibits offered were received in evidence, except those 
where the page number shown in this column is in parenthesis, 
and such exhibits were rejected. 
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Exhibit Received or 
No. Identified Oftered Rejected* 
30 265 2oill 297 
31 267 291 297 
32 271 291 297 
33 273 291 297 
34 274 291 297 
39 278 291 297 
36 301 301 (334) 
37 346 348 353 
38 354, 355 Not Offered 
39 304, 355 362 364 
40 365 370 375 
41 375 376 380 
42 509 522 524 

(Withdrawn) 
43 633 633 634 
44 653 661 663 
45 653 663 663 
46 654 664, 671 671 
47 654 673 676 
48 655 677 683 
49 655 735 
50 655 685 686 
51 656 687, 701 703 
52 656 688 691 
53 656 700 701 
54 657 706 708 
55 657 709 711 
56 767 Wil 771 
oT 7174 776 778 
58 837 838 839 
59 1,106 1,107 1,108 
60 1,112 1,113 1,113 
61 1,118 1,119 1,119 
62 1,118 1,119 1,119 
63 1,140 1,142 1,142 
64 1,168 1,171 1,172 
65 1,175 1,176 1,177 
66 1,183 1,185 1,185 


67 1,186 1,188 1,188 


